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BACKGROUND  TO  THE  STUDY 

In  1988,  the  Attorney  general  struck  an  Advisory  Committee  on  Mediation  in  Family 
Law.  One  of  its  two  major  tasks  was  to  "examine  the  role  and  function  of  mediation  in 
family  law."  The  other  was  "to  offer  a  model  for  future  mediation". 

In  February  1989,  the  Advisory  Committee  issued  its  Report  (Report  of  the  Attorney 
Generars  Advisory  Committee  on  Family  LawV  Mediation,  the  Committee  concluded,  was 
a  positive  development  in  family  law  and  represented  an  alternative  to  the  traditional, 
adversarial  method  of  resolving  marital  disputes.  The  Committee  also  formulated  a 
comprehensive  mediation  model  which  it  recommended  for  implementation  and  evaluation. 
Subject  to  some  changes,  this  model  was  implemented  in  May  1990  when  the  Attorney 
General  announced  that  Hamilton  had  been  selected  as  the  project  site.  A  consultation  and 
design  phase  followed  and,  in  February  1991,  the  first  comprehensive  service  was  offered 
to  the  public.  A  systematic  evaluation  of  the  model  commenced  in  May  1991. 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 
Ontario  Council  of  University  Libraries 


https://archive.org/details/mag_00006444 
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TERMS  OF  REFERENCE 


1.  Description,  comparison,  evaluation 

As  set  out  in  the  Request  for  Proposals  (1989),  the  purpose  of  the  evaluation  was: 

....to  provide  a  critical  and  comprehensive  description  and 
assessment  of  the  Family  Mediation  Pilot  Projeci...created  by 
the  Advisory  Committee....which  will  identify  the  role  of 
mediation  in  family  law  and  determine  its  strengths  and 
weaknesses...with  particular  attention  to  the  risks  mediation 
poses  to  women..., in  comparison  to  the  court  process  (page  4). 


2.  Wife  assault/abuse 

One  of  the  key  issues  Identified  in  the  Advisory  Committee  Report  was  the  protection 
of  women  who  participated  in  the  mediation  process.  Some  members  of  the  Committee 
contended  that  assaulted  wives  should  be  excluded  from  mediation.  The  majority  decided 
not  to  do  this.  Instead,  they  identified  the  following  as  objectives  of  the  mediation  service: 

v)  to  build  adequate  safeguards  into  the  mediation  process  which 
will  protect  assaulted  wives  and  children...[and]...reduce  power 
imbalance  between  spouses 

vi)  to  screen  out  potential  users  of  mediation  who  are  considered 
incapable  of  negotiating  or  mediating  because....they  are  victims  of 
family  violence  or  because  they  perpetrated  such  violence 

The  terms  of  reference  then,  included  an  evaluation  of  the  impact  of  wife 
assault/abuse  on  the  process  of  mediation  and  of  the  impact  of  mediation  on  assault/abuse 
in  comparison  with  the  lawyer-negotiation  process. 
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3.  Costs 

This  objective  requires  a  comparison  of  the  relative  costs  to  the  client  and  to  the 
legal/judicial  system,  of  participation  in  the  mediation  process  or  involvement  with  lawyers 
who  attempt  to  negotiate  solutions. 

4.  Legal  education 

This  objective  requires  an  assessment  of  the  degree  to  which  mediation  clients 
become  informed  consumers  of  mediation  services  and  the  court  process. 

5.  Power  imbalances 

This  objective  requires  a  description  of  how  concerns  about  power  imbalances 
between  spouses  and  mediator  bias  have  been  addressed. 

6.  Settlements 

This  objective  requires  a  description  of  the  seriousness  of  issues  in  contention,  the 
content  of  agreements,  the  time  taken  to  reach  them,  their  durability  and  rates  of  settlement 
through  mediation  and  lawyer  negotiations. 

7.  User  satisfaction 

This  objective  requires  a  comparison  of  levels  of  satisfaction  expressed  with  mediation 
and  lawyer  negotiations. 

8.  Mediators 

This  objective  requires  a  description  of  the  qualifications,  training  and  experience  of 
mediators. 


DESCRIPTION  OF  THE  HAMILTON  UNIFIED  COURT 
FAMILY  MEDIATION  PILOT  PROJECT  * 


Implementation 

To  ensure  that  the  project  was  implemented  with  the  co-operation  and  support  of  the 
community  in  Hamilton,  something  which  was  viewed  as  vital  to  its  success,  local  advisory 
committees  were  established.  Four  committees  advising  on  (a)  the  operation  of  the  project, 
(b)  its  evaluation,  (c)  the  control  site  in  St.  Catharines,  and  (d)  overall  co-ordination, 
included  a  membership  of  close  to  30  representatives  from  the  judiciary,  the  bar,  courts 
administration,  the  Ministry  of  the  Attorney  General,  private  mediators  and  the  Ontario 
Women’s  Directorate. 

Description  of  service: 

1.  Staffing: 

The  pilot  project  adopted  the  professional  qualification  for  mediators  established  by 
Family  Mediation  Canada  which  include  a  professional  degree,  significant  background  in 
working  with  families  in  conflict  and  a  minimum  of  40  hours  training  in  family  mediation. 
Of  the  four  mediators  at  the  service  in  Hamilton,  (one  of  whom  was  the  manager)  two  of 
the  staff  had  masters  degrees  in  social  work,  one  had  a  masters  degree  in  educational 
counselling  and  one  had  a  bachelors  degree  in  social  work.  Two  of  the  staff  had  experience 
with  other  Unified  Family  Courts  in  Manitoba  and  Newfoundland.  All  staff  members  had 
over  150  hours  of  family  mediation  training. 


This  segment  of  the  Report  was  completed  by  Lorraine  Martin,  BA,  M.S.W.,  Manager,  Mediation 
Service,  Hamilton  Unified  Family  Court. 
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2.  Ongoing  training; 

To  compensate  for  the  non-legal  background  of  the  mediation  staff,  the  service  model 
was  designed  to  include  extensive  training  with  an  experienced  lawyer-mediator  and  regular 
and  accessible  consultation  with  experienced  family  law  practitioners.  The  training  design 
included  a  full  week  of  training  in  January  with  an  emphasis  on  family  law  issues.  One  of 
the  goals  of  training  was  to  give  staff  members  a  knowledge  base  similar  to  that  of  a  law 
clerk  so  that  their  legal  knowledge  was  sufficient  to  "red  flag"  potential  legal  issues  for 
referral  to  independent  counsel,  and  to  equip  the  staff  to  mediate  support  and  property 
issues.  Formal  training  continued  on  a  monthly  basis  with  the  lawyer-mediator  trainer. 

3.  Legal. consultation  panel: 

The  members  of  the  legal  community  of  Hamilton  were  quite  willing  to  lend  their 
expertise  to  the  Mediation  Service.  In  an  open  letter  to  the  Hamilton  Law  Association  in 
early  December,  1990,  which  invited  members  of  the  bar  to  participate  in  the  Mediation 
Service,  over  40  responses  were  received  from  experienced  family  law  practitioners  who 
were  prepared  to  act  as  consultants  to  the  service  at  the  legal  aid  rate.  Six  consultants  were 
chosen  for  the  initial  stages  with  others  to  be  included  as  the  need  arose.  All  of  these  six 
were  considered  specialists  in  the  area  of  family  law  and  those  selected  made  themselves 
available  for  a  week-long  training  session.  They  were  also  invited  to  the  monthly  training 
sessions  for  mediators.  Legal  consultants  put  a  great  deal  of  effort  into  educating 


Figure  1  Family  Mediation  Pilot  Project:  How  Chart  of  Service  Delivery 
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themselves  about  the  process  of  mediation.  The  legal  consultants  took  turns  attending  bi¬ 
monthly  staff  meetings  at  the  mediation  service  to  review  all  comprehensive  files  (those 
which  involved  the  mediation  of  financial  issues  such  as  support  and  property),  as  well  as 
to  answer  any  questions  and  provide  general  legal  information  to  the  mediators.  There  was 
a  mandatory  review  of  every  comprehensive  case  after  the  second  and  sixth  joint  sessions. 
The  legal  consultant  would  review  the  file  to  assess  whether  all  of  the  relevant  facts  had 
been  explored,  to  ensure  that  the  mediator  understood  the  legal  principles  involved,  to 
identify  potential  legal  issues  which  ought  to  be  referred  to  independent  counsel  for  advice, 
and  to  assist  the  mediator  in  generating  options  for  resolving  the  issues.  The  legal 
consultants  were  also  available  on  an  as  needed  basis  to  answer  any  questions  the  mediators 
might  have. 

In  addition,  the  mediation  service  retained  the  services  of  a  tax  lawyer  who  assisted 
the  mediators  by  providing  tax  calculations  for  support  issues  and  providing  information  on 
other  tax  issues  which  arose. 

4.  Policies  regarding  comprehensive  mediation 

Since  the  mediation  model  adopted  involved  the  mediation  of  financial  issues  as  well 
as  issues  relating  to  custody  and  access  by  non-lawyer  mediators,  a  number  of  policies  and 
procedures  were  established  to  protect  the  parties’  legal  interests. 

They  include  the  mediator  and  legal  consultant  training  requirements  referred  to 
above,  the  involvement  of  the  legal  consultants  in  case  reviews,  as  well  as  the  following: 
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•  It  was  a  condition  of  participation  in  mediation  that  both  clients  receive 
independent  legal  advice  prior  to  commencing  mediation  of  any  financial  issues 
relating  to  child  and  spousal  support  or  property. 

•  Clients  were  advised  and  encouraged  to  obtain  independent  legal  advice  from  the 
outset  of  mediation,  whether  or  not  they  wished  to  mediate  financial  issues. 

•  No  agreement  was  signed  in  mediation.  Clients  were  advised  and  encouraged  by 
the  mediator  to  obtain  independent  legal  advice  prior  to  signing  any  binding 
agreement. 

•  The  mediation  of  financial  issues  commenced  only  after  clients  had  exchanged 
completed  and  sworn  financial  statements  together  with  all  necessary  supporting 
documentation  (e.g.  tax  returns,  pay  slips).  The  clients’  individual  lawyers  (not  their 
mediator)  were  responsible  for  fully  investigating  all  financial  issues  and  advising 
their  clients  if  further  investigation  was  appropriate. 


5.  Family  law  information  meetings: 

The  provision  of  an  information  meeting  for  the  public  was  strongly  recommended 
by  the  Advisory  committee  and  other  writers  in  the  field  of  family  mediation.  The  Family 
Law  Information  Meeting  of  the  Unified  Family  Court  was  not  mandatory,  as  was  suggested 
in  the  Advisory  Committee’s  report,  but  was  open  to  anyone  who  wished  to  participate.  The 
sessions  were  held  twice  a  month  at  the  court  and  were  co-led  by  a  staff  mediator  and  a 
lawyer.  The  information  delivered  was  standardized  and  is  outlined  in  the  attached  pamphlet 
(Appendix  1). 

6.  Service  delivery  system: 


The  service  delivery  flow  chart  (Figure  1)  gives  a  visual  description  of  the  entry  of 
clients  into  the  service  and  what  may  happen  to  them.  A  unique  aspect  of  the  Mediation 
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Service  was  a  finely  tuned  screening  process  whereby  each  party  was  seen  separately  by  a 
mediator  before  a  joint  meeting  occurred.  The  purposes  of  this  intake  screening  meeting 
were  to  ensure  that  neither  party  was  being  coerced  into  mediation,  that  both  clients 
understood  the  benefits  and  limitations  of  mediation  and  the  other  options  open  to  them, 
and  that  the  service  was  reasonably  certain  that  the  respective  parties  could  meet  jointly  and 
negotiate  on  equal  footing  with  the  assistance  of  the  mediator. 

7.  Intake  and  screening  policy: 

Once  a  referral  was  received  and  assigned  to  a  mediator,  the  intake  phase  of  the 
Mediation  Sendee  was  initiated.  When  a  referral  was  received,  a  letter  was  sent  to  each 
party.  The  date  of  confirmation  by  each  party  was  noted  on  the  file  and,  when  both  parties 
confirmed,  the  file  went  on  to  a  "confirmed  wait  list”  to  be  assigned  to  a  mediator.  At  the 
end  of  every  month,  the  "unconfirmed"  files  were  reviewed  and  a  second  letter  was  sent. 
This  usually  resulted  in  a  response.  If  not,  at  the  end  of  the  next  month,  the  file  was  closed. 

The  intake  interview  was  intended  to  educate  the  parties  about  mediation  and  to 
allow  the  mediator  to  assess  the  situation  and  the  parties’  capacity,  willingness  and  readiness 
to  proceed,  and  to  screen  for  unsuitability  to  mediate. 

Screening  policy 

Before  the  Mediation  Service  would  agree  to  mediate,  the  mediator  had  to  be 
satisfied  that: 

(i)  no  legal,  financial,  psychological  or  physical  harm  or  disadvantage  would  come  to 
either  party  or  their  children  as  a  result  of  mediating; 
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(ii)  the  parties’  desire  to  mediate  was  truly  voluntary,  i.e.,  not  coerced  by  the  referral 
source,  the  other  party  or  anyone  else,  that  the  parties  were  making  an  informed  and 
independent  choice  and  the  parties*  desire  to  mediate  was  based  on  motivation  to 
resolve  the  conflict  and  not  for  any  other  reason; 

(iii)  equal  bargaining  power  between  the  parties  could  be  maintained  throughout 
mediation; 

(iv)  the  parties  were  psychologically  ready  to  mediate; 

(v)  the  parties  had  the  capacity  to  mediate. 

The  mediators  carefully  assessed  referred  parties  on  the  following  factors: 

(a)  mediation  as  a  voluntary  choice; 

(b)  previous  history  of  control  in  the  relationship; 

(c)  the  history  and  nature  of  conflict  between  the  parties; 

(d)  the  history  and  nature  of  abuse  and/or  intimidation  between  the  parties; 

(e)  readiness  to  mediate. 

A  questionnaire  was  administered  by  the  mediator  in  an  effort  to  standardize  the 
intake  interview  (Appendix  2).  This  instrument  was  developed  by  the  pilot  project 
researchers  in  consultation  with  the  mediation  staff.  The  instrument  was  refined  during  a 
three  month  pretesting  phase.  There  was  no  rating  system  to  the  questionnaire.  The 
decision  to  mediate  or  not  was  approached  seriously  and  in  consultation  meetings  with  the 
manager  and  other  staff.  There  were  three  main  criteria  evaluated  to  determine  suitability 


to  mediate: 
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(1)  Power  imbalance  between  the  parties  caused  by  a  history  of  physical  violence, 
emotional  abuse,  intimidation  or  control.  Mediators  looked  for  the  degree  of  fear 
that  existed,  the  acknowledgement  or  denial  of  past  behaviour  and  whether  the 
parties  would  be  able  to  negotiate  equally  and  safely.  Victims  of  domestic  violence 
who  were  assessed  to  be  unable  to  safely  and  successfully  negotiate  for  themselves 
in  a  mediation  session  were  advised  that  other  means  of  resolving  their  dispute  might 
be  more  appropriate  for  them. 

(2)  Readiness  to  mediate  which  includes  acceptance  of  the  separation  decision  and 
readiness  to  proceed  with  separation  plans,  pending  legal  proceedings  and  their 
impact  on  motivation  to  mediate  as  a  first  choice  to  resolve  disputes  and  other 
support  or  non  support  issues. 

t 

(3)  Capacity  to  mediate  which  includes  expression  of  some  positive  regard  for  the  other 
party,  some  flexibility  and  willingness  to  negotiate. 

When  the  service  decided  not  to  mediate,  great  care  was  taken  to  protect  clients  from 
blame  or  reprisal  from  the  other  party.  The  mediators  would  only  say  (verbally  or  in 
writing)  either  "mediation  did  not  proceed  as  mutual  consent  could  not  be  obtained,"  or, 
"Mediation  has  been  discussed  with  both  parties  and  the  service  is  of  the  opinion  that 
mediation  would  not  be  the  most  beneficial  method  of  resolving  their  issues  at  this  point  in 
time." 
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8.  Wife-assault  policy  guidelines; 

The  policy  formulated  by  pilot  project  mediators  addressed  beliefs,  goals  and 

procedures. 

BE1  .TF.FS:  -  •  Wife  assault  cannot  be  conciliated  or  mediated. 

•  The  incidence  of  wife  assault  in  relationships  ending  in  separation  is 
high  and  is  also  likely  to  continue  after  separation. 

•  The  occurrence  of  wife  assault  in  a  relationship  is  likely  to  be  denied 
or  minimized  by  both  parties. 

•  Mediation  has  the  potential  to  put  the  victim’s  health  and  safety  at 
risk. 

The  Family  Mediation  Pilot  Project  is  committed  to  the  following 

GQaLS: 


1)  the  identification  of  wife  assault; 

2)  the  safety  of  victims  of  wife  assault; 

3)  ensuring  that  mediation  is  offered  only  when  it  is  truly  voluntary; 

4)  to  give  women  who  have  been  disempowered  by  wife  assault  the 
support  and  safety  they  need  to  refuse  to  mediate; 

5)  to  identify  cases  which  are  not  suitable  for  mediation  and  to  refuse  to 
mediate  in  these  cases  meanwhile  suggesting  to  the  parties  other 
means  of  resolving  their  dispute  and  ensuring  safe  termination. 

6)  to  encourage  and  enable  empowerment  and  assertiveness  of  victims  of 


wife  assault. 
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In  order  to  meet  these  goals  the  Family  Mediation  Pilot  Project  employed  the  following 
Procedures; 

1.  Individual  Intake  Interviews  to 

a)  identify  wife  assault; 

b)  contribute  to  the  safety  of  victims  i.e.  assisting  with  referral  to  an  appropriate 
counselling  service,  assisting  with  the  obtaining  of  a  lawyer,  ensuring  an  adequate 
safety  plan  and  ensuring  safe  termination. 

c)  be  certain  that  women  are  not  being  coerced  by  their  partners  or  others  to 
mediate. 

2.  Where  abuse  or  intimidation  was  identified  and  mediation  was  requested  by  both 
parties  and  the  service  was  satisfied  that  mediation  could  be  conducted  safely,  the 
mediation  service  might  further  assist  by: 

a)  requiring  that  the  victim  seek  independent  legal  advice  to  explore  legal  options 
concerning  her  safety; 

b)  requiring  that  contact  outside  of  mediation  be  controlled  to  ensure  safety; 

c)  providing  coaching  to  clarify  her  interests. 

3.  Mediators  were  required  to  have  had  specific  training  in  wife  assault  issues.  To 
ensure  that  mediators  remained  up  to  date  in  the  field  of  wife  assault  and  mediation, 
they  received  ongoing  training  in  these  issues  throughout  the  currency  of  the  project. 
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9.  Intake  screening  statistics 

During  1992,  the  one  complete  year  during  which  couples  were  being  selected  from 
the  mediation  service  intake,  301  referrals  were  made.  One  hundred  and  sixty-three  (54.2%) 
were  closed  at  intake,  with  23  (14.0%)  being  screened  out  for  abuse.  One  hundred  and 
twenty  one  couples  participated  in  mediation.  Of  these,  60  (49.6%)  cases  were  closed  (that 
is,  ended  by  agreements  or  otherwise)  during  mediation,  and  61  (50.4%)  were  closed 
following  the  completion  of  mediation  (Table  1). 
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Table  1  Mediation  Referrals:  Attrition  of  Cases,  1992 


Referrals 

301 

100.0% 

Closed  at  intake 

163" 

54.2% 

REASONS: 

Screened  out  - 
abuse 

23 

12.4% 

Refused  mediation 

44 

23.8% 

Withdrew 

17 

9.2% 

Did  not  respond 

57 

30.8% 

Other 

44 

23.8% 

TOTAL 

185 

100.0% 

Participated  in  mediation 

121 

100.0% 

Closed  during  mediation 

60 

49.6% 

Closed  following 
completion  of  mediation 

61 

50.4% 

The  number  of  clients  who  actually  participated  in  the  intake  interviews  was  284, 163  being  closed  at  intake 
and  121  proceeding  to  mediation. 


Includes  lack  of  lawyer  support,  reconciled,  not  ready  for  mediation,  not  appropriate  for  mediation. 
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METHOD 

Research  design 

The  research  design  we  used  was  a  longitudinal,  quasi-field  experimental  one  covering 
a  three  year  period.  During  the  first  year,  information  was  collected  from  separating 
spouses  prior  to  their  participation  in  either  the  traditional  (lawyer  negotiations)  or  the 
alternative  (mediation)  form  of  marital  conflict  resolution.  *  One  year  after  they  reported 
completing  the  processing  of  their  separations  by  mediators  or  lawyers,  information  was 
collected  from  them  again.  With  appropriate  statistical  controls  for  initial  differences 
between  the  two  sets  of  clients  (e.g.  differences  in  income),  a  comparison  of  their  before  and 
after  responses  yielded  information  about  the  impact  of  mediation  and  lawyer  negotiations 
on  post-processing  outcomes. 

Data  collection 

Data  were  collected  from  a  number  of  sources,  using  different  methods  and  at 
different  times.  The  sources  were: 

*  court  services  managers 

*  mediators 

*  lawyers 

*  judges 

*  lawyer  clients 


Information  from  legal  aid  clients  was  collected 
but  before  they  started  seeing  their  lawyers. 


after  they  had  applied  for  or  received  a  Family  Certificate, 
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*  mediation  clients 

*  court  and  court  system  records 

Data  from  mediation  clients  was  collected  in  four  stages,  in  two  locations,  via  three 
methods.  The  first  stage  was  the  pre-screening  interview  stage.  Partners  were  asked  to 
attend  this  interview  alone.  Upon  arrival  at  the  mediation  service,  the  client  would  be  asked 
to  complete  a  questionnaire  containing  mainly  demographic  questions  (e.g.  age,  sex, 
religion).  This  was  done  while  waiting  in  the  reception  area.  The  second  stage  was  the 
intake/screening  interview.  During  the  face-to-face  interview  with  the  mediator,  the  client 
would  be  asked  a  number  of  structured  and  unstructured  questions  aimed  at  disclosing  past 
and  present  abuse,  readiness  to  mediate,  capacity  to  mediate,  power  imbalances,  whether 
the  choice  of  mediation  was  truly  voluntary,  and  so  on.  Here  the  Abuse  Screening 
Instrument  was  administered  (ASI,  Appendix  2).  Clients  who  agreed  to  participate  in  the 
research  project  were  also  asked  to  sign  the  Consent  Form  (Appendix  3).  The  third  stage 
was  initiated  a  week  later  when  clients  who  had  signed  the  Consent  Form  were  contacted 
by  a  trained  interviewer.  After  a  convenient  date  (usually  within  2  weeks)  and  time  had 
been  established,  the  same  interviewer  administered  the  first  (pre-processing)  questionnaire 
over  the  telephone. 

Twelve  months  after  they  had  completed  the  process  they  had  started  with  lawyers 
or  mediators,  clients  were  again  contacted  by  telephone.  The  same  research  assistant  who 
had  conducted  the  first  pre-processing  telephone  interview  also  conducted  the  second  (post¬ 
processing)  interview  via  the  telephone.  The  second  questionnaire  she  administered  -  all 
six  research  assistants  were  mature,  experienced  female  interviewers  -  included  many  of  the 
same  questions  asked  during  the  first  telephone  interview,  as  well  as  others  about  the 
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marital  conflict  resolution  process  itself. 

The  four  female  mediators  who  ran  the  mediation  (pilot  project)  service  were 
interviewed  and  also  completed  a  questionnaire.  Lawyers  in  St.  Catharines  and  Hamilton 
also  completed  a  self-administered  questionnaire.  Fewer  than  20%  of  the  lawyers  contacted 
(n=219)  actually  completed  and  returned  their  questionnaires.  Family  Court  judges  in  St. 
Catharines  and  Hamilton  were  also  asked  to  complete  a  mailed  questionnaire.  Relatively 
few  did  so.  The  small  number  of  completed  lawyer  and  judge  questionnaires,  plus  the 
possibility  of  systematic  differences  between  those  who  did  and  did  not  return  them, 
influenced  the  decision  not  to  include  the  data  from  questionnaires  in  our  analyses. 

Court  services  managers  were  interviewed  about  the  workings  of  their  courts. 
Together  with  Court’s  administration  staff  at  the  Ministry  of  the  Attorney  general,  they  also 
helped  in  the  development  of  court  cost  measures.  Finally,  court  records  were  reviewed  for 
the  purposes  of  sample  selection  and  cost  assessment. 

Sample  selection 

The  process  of  systematic  comparison  is  central  to  the  research  design.  Ideally, 
separating  spouses  who  are  similar  in  every  respect  save  their  differential  involvement  in 
mediation  or  lawyer  negotiations  should  make  up  the  samples  selected  for  comparison. 
Ethical  considerations  (it  would  be  improper  to  randomly  assign  spouses  to  one  or  other 
process  if  it  was  alleged  that  one  of  them  was  more  harmful  to  women),  as  well  as  the 
comprehensive  nature  of  the  family  mediation  model  being  implemented,  made  less  than 
ideal,  but  still  systematic  and  valid  comparisons,  necessary.  The  introductory  caveats  that 
follow  alert  the  reader  to  two  significant  sources  of  deviation  from  the  ideal.  The  first  has 
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to  do  with  self-selection,  the  second  with  non-random  differences  in  the  family  court  systems 
serving  St.  Catharines  and  Hamilton. 

Self-selection 

Statistical  controls  on  statistically  significant  initial  differences  between  lawyer  and 
mediation  clients  are  necessary  because  of  self-selection.  That  is  to  say,  the  research  design 
is  not  a  field-experimental  one  in  which  clients  are  randomly  assigned  to  mediation  or 
lawyer  negotiation,  but  a  quasi  field-experimental  one  in  which  separating  spouses  are  free 
to  select  the  form  of  marital  conflict  resolution  they  wish  to  use.  Clearly,  if  separating 
spouses  with  less  serious  or  longstanding  conflicts  systematically  select  one  process  over  the 
other,  and  if  these  conflict-related  factors  influence  post-processing  conflict  independently 
of  that  process,  then  these  factors,  and  not  the  process,  may  be  primarily  responsible  for 
higher  (or  lower)  post-processing  levels  of  conflict.  Self-selection  then,  is  associated  with 
sampling-biases  which  must  be  statistically  controlled  because  they  can’t  be  controlled 
physically  (i.e.  by  random  assignment).  In  the  present  example,  statistical  controls  will 
involve  comparing  lawyer  and  mediator  clients  who  report  approximately  similar  levels  of 
marital  or  pre-processing  conflict.  In  sum,  statistical  controls  make  the  two  client  samples 
equal  before  comparisons  involving  mediation  and  lawyer  negotiation  effects  are  made. 
Less  easily  controlled  are  differences  in  the  context  or  locus  of  mediation  and  lawyer 
negotiations. 
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"Traditional"  versus  "alternative"  family  court  systems 

Separating  spouses  in  the  mediation  sample  were  selected  from  the  court-based 
Family  Mediation  Pilot  Project.  The  court  in  which  this  service  is  based  is  the  Hamilton 
Unified  Family  Court.  The  Unified  Family  Court  represents  an  alternative  to  the  two 
traditional  types  of  family  courts  which  process  matrimonial  law  cases  in  St.  Catharines 
(Provincial  Division,  Family  and  General  Division,  Family).  The  lawyer  clients  were 
selected  from  a  population  of  clients  whose  cases  were  being  processed  in  a  traditional 
■family  court.  Thus,  we  are  comparing  clients  participating  in  an  alternative  dispute 
resolution  process  which  is  part  of  an  alternative  family  court,  with  clients  participating  in 
a  traditional  dispute  resolution  process  whose  cases  are  processed  in  a  traditional  family 
court. 

Hamilton’s  alternative  Unified  Family  Court  and  the  two  courts  in  St.  Catharines 
which  deal  with  family  law  matters  differ  from  each  other  in  ways  that  may  be  partly 
responsible  for  differences  in  relative  costs  and  other  post-processing  outcomes  reported  by 
their  respective  clientele.  A  discussion  of  the  relevance  of  these  differences  is  reserved  for 
the  costs  segment  of  this  report.  Here  we  simply  identify  the  differences  as  being  structural, 
cultural  and  jurisdictional  in  nature,  (Table  2)  and  then  present  the  rationale  for  selecting 
the  two  research  sites.  This  Table  indicates  that  a  simplified  organizational  structure  and 
comprehensive  jurisdiction  then,  most  clearly  differentiate  the  Hamilton  Unified  Family 
Court  from  the  St.  Catharine’s  Courts. 
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Several  mediation  agencies  located  in  Toronto,  Hamilton,  London  and  Kingston, 
which  were  already  providing  mediation  services,  expressed  an  interest  in  hosting  the  project. 
The  mediation  service  at  the  Unified  Family  Court  in  Hamilton  was  selected  by  Court 
Reform  Task  Force  staff  (Ministry  of  the  Attorney  General)  because  it  offered  (a)  a  single 
court  house  which  would  ease  access  to  court  files  (b)  a  unified  family  law  jurisdiction 
enabling  the  project’s  evaluator  to  sample  participants  from  all  parts  of  the  socio-economic 
spectrum  (c)  a  functioning  mediation  service  dealing  with  custody  and  access  issues  and  (d) 
a  model  which  could  be  expanded  to  the  province  as  a  whole. 
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Table  2  Hamilton  Unified  Family  Court  and  St.  Catharine’s  Provincial/General 
Family  Court:  Structural,  Cultural  and  Jurisdictional  Differences 


Differences 

Court 

HUFC 

SL  Catharines 

STRUCTURAL 

*  number  of  hierarchical  bureaucratic  roles  less  than  the 
average  for  all  family  courts 

Yes 

No 

*  number  of  differentiated  bureaucratic  roles  less  than  the 
average  for  all  family  courts 

Yes 

No 

*  separate  court  -  not  part  of  an  existing  court  structure 

Yes 

No 

*  mediation  services  located  in  the  court 

Yes 

No 

*  providing  a  variety  of  services  greater  than  the  average  for 

all  family  courts 

Yes 

No 

*  variety  of  processing  options  greater  than  the  average  for  all 
family  courts 

Yes 

No 

CULTURAL 

*  rules,  procedures,  forms 

simplified 

complex 

*  use  of  unique  language  to  refer  to  court  processing  (e.g. 
adjustment  conferences)  and  to  procedures  with  unique 
functions  (e.g.  settlement  conferences) 

Yes 

No 

JURISDICTIONAL 

•  jurisdiction  over  family  law  matters 

Comprehensive 

Comprehensive* 

General  Division  (Family  Matters)  court  only. 
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Comparison  site 

The  comparison  site  includes  the  Ontario  Court  Provincial  Division  and  General 
Division  at  St  Catharines.  St.  Catharines  was  selected  because  (a)  all  the  courts  are  located 
within  a  single  building  permitting  easy  access  to  court  files,  (b)  a  sample  of  applicants  and 
respondents  from  all  parts  of  the  socio-economic  continuum  was  available  (c)  of  the 
willingness  on  the  part  of  the  judiciary  bar  and  court  staff  to  cooperate  in  carrying  out  the 
evaluation  study  (d)  a  "population”  (sampling  frame)  of  family  matters  processed  by  the 
court  which  is  large  enough  to  permit  drawing  a  stratified  probability  sample  of  cases  large 
enough  to  permit  multivariate  statistical  analyses  of  the  data. 

The  St.  Catharine’s  courts  (Provincial  and  General  Divisions),  it  should  be  noted,  do 
not  have  a  mediation  service  attached  to  them.  Compared  with  the  HUFC,  they  also  deal 
with  approximately  46%  fewer  family  matters  (e.g,  applications,  petitions)  annually  (2705 
vs  1514  for  1989-1990).  The  rules  of  the  St.  Catharine’s  courts  (and  all  traditional  courts) 
are  not  the  same  as  those  which  exist  in  the  Hamilton  Unified  Family  Court. 

Lawyer  and  mediation  client  samples 

The  primary  objective  of  our  evaluation  study  requires  us  to  compare  clients  of 
lawyers  in  St.  Catharines  and  Hamilton  with  clients  who  participated  in  the  Unified  Family 
Court’s  Family  Mediation  Pilot  project  in  Hamilton.  Our  original  intention  was  to  randomly 
select  husbands  and  wives  who  were  separating  from  or  divorcing  each  other.  The  couple 
was  to  be  our  unit  of  analysis  for  comparative  purposes.  In  the  case  of  the  legal  aid  lawyer 
sample  this  proved  not  to  be  feasible.  Our  lawyer  client  samples  were  drawn  from  legal  aid 
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offices.  Applicants  for  legal  aid  (Family  Law)  certificates  apply  as  individuals.  The  great 
majority  (75%)  of  successful  applicants  are  separating  wives.  Their  husbands  either  hired 
lawyers  privately  or  obtained  a  legal  aid  certificate,  but  not  necessarily  from  the  same  Legal 
Aid  office  that  supplied  his  ex-partner  her  certificate.  For  this  reason,  plus  the  fact  that 
both  spouses  may  consent  to  participate  in  the  study,  but  only  one  partner  actually  carries 
through,  we  have  very  few  couples  in  the  lawyer  sample. 

To  some  readers,  the  obvious  solution  would  have  been  to  select  couples  who  are 
clients  of  lawyers  in  private  practice.  After  all,  their  names  and  the  names  of  their  lawyers 
are  recorded  in  the  files  of  the  St.  Catharine’s  court.  A  stratified,  random  sample  of  couples 
filing  initial  documents  (Applications)  could  have  been  selected  and  their  lawyers  contacted. 
Permission  to  contact  clients  could  have  been  obtained.  Clients  could  have  been  contacted 
and  those  that  agreed  to  sign  a  consent  form  could  have  been  interviewed  by  telephone  after 
they  had  done  so. 

This  obvious  solution  was  tried  for  a  period  of  five  months.  Over  4,000  court  files 
were  perused.  Approximately  400  couples  who  met  the  stratification  criteria  were  selected. 
So  far  so  good.  Then  we  tried  to  contact  the  lawyers  whose  names  appeared  in  the  files. 
We  telephoned,  left  messages,  sent  notes,  offered  to  pay  some  of  the  lawyers,  asked  the 
president  of  the  local  bar  association  to  send  a  supporting  letter,  and  so  on.  All  to  no  avail. 
The  lawyers  we  contacted  were  either  too  busy  to  assist  or  felt  that  giving  us  permission  to 
contact  their  clients  was  not  a  proper  thing  to  do. 

The  problems  identified  here  were  solved  by  selecting  two  random  sequential, 
stratified  samples  of  Legal  Aid  lawyer  clients  (St.  Catharines  and  Hamilton)  and  mediation 
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clients  (Hamilton).*  The  number  of  legal  aid  clients  (Family  Law  Certificate)  who  met  our 
stratification  criteria  (one  or  more  issues  in  contention  and  at  least  one  dependent  child) 
and  also  agreed  to  participate  in  the  study  turned  out  to  be  smaller  than  we  anticipated. 
When  it  became  obvious  that  the  St.  Catharine’s  Legal  Aid  office  would  not  produce  the 
required  number  of  cases  before  the  deadline  set  for  data-collection  was  reached,  it  was 
supplemented  by  clients  from  the  Legal  Aid  Office  in  Hamilton.  The  stratification  criteria 
were,  one  or  more  issues  (property,  support,  custody,  access)  in  contention  and  the  presence 
of  dependent  children  (i.e.,  children  under  16).  In  addition  to  these  criteria,  all  clients 
(lawyer  and  mediator)  who  wished  to  participate  in  the  study  were  required  to  sign  a 
consent  form  (Appendix  3). 

These  three  criteria  were  applied  in  selecting  the  lawyer  and  mediation  client 
samples.  One  additional  criterion  was  applied  in  selecting  mediation  clients.  This  criterion 
was  spousal  abuse  which,  in  the  professional  judgment  of  the  mediator  administering  the 
abuse  screening  instrument  (Appendix  2)  at  intake,  had  impaired  the  capacity  of  the  abused 
spouse  to  achieve  a  "relatively  equal  bargaining  position"  and  to  reach  a  satisfactory 
agreement  on  those  specific  issues  which  are  most  important  to  him/her. 

Our  solution,  the  choice  of  a  sample  of  legal  aid  clients,  clearly  affects  the 
generalizability  of  the  results.  Specifically,  the  results  are  most  appropriately  generalized 
to  a  population  of  family  legal  aid  clients. 


Ontario’s  Legal  Aid  Programme  was  established  in  1967,  Its  primary  objective  was  to  assist  individuals 
with  relatively  low  income  obtain  the  services  of  lawyers.  Those  whose  assets  equal  or  exceed  $1,000  are 
expected  to  defray  some  portion  of  the  total  cost  of  the  lawyer  services  with  which  they  are  provided.  The 
programme  relies  on  lawyers  in  private  practice  who  offer  their  services  at  markedly  reduced  rates  of 
renumeration. 
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Procedures 

The  procedures  involved  in  actually  selecting  clients  for  inclusion  in  the  two  samples 
were  relatively  simple  in  the  case  of  legal  aid  clients.  Consent  forms  were  available  in  two 
legal  aid  offices.  After  clients  had  completed  their  applications  for  a  Legal  Aid  Certificate, 
ind  the  receptionist  had  confirmed  that  the  two  stratification  criteria  were  met,  the  client 
vas  asked  if  he/she  would  agree  to  participate  in  our  study.  Agreement  was  indicated  by 
igning  the  form  and  including  a  telephone  number.  Our  interviewers  used  this  number  to 
ontact  the  client  and  administer  the  questionnaire  over  the  telephone.  At  the  end  of  the 
nterview,  the  client  would  be  reminded  of  the  second  interview  scheduled  for  12  months 
ater. 

Selecting  the  sequential  random  stratified  sample  of  mediation  clients  involved  a 
umber  of  steps.  Once  verbal  consent  from  both  prospective  clients  was  obtained,  the 
aediator  assigned  to  the  case  scheduled  individual  appointments.  During  these  individual 
ppointments,  the  abuse  screening  test  was  administered  by  the  mediator.  "Those  who  were 
creened  out  due  to  abuse"  (approximately  14%  of  clients  who  meet  the  stratification  criteria 
)r  eligibility)  were  excluded  from  mediation  and  the  research  project. 

Once  considered  eligible  for  mediation,  the  clients  are  asked  for  their  consent  to 
articipate  in  the  research  and  to  be  contacted  by  one  of  the  research  project’s  interviewers 
nd  sign  the  consent  form  (Appendix  3).  * 

The  procedures  described  here  yielded  a  total  sample  (lawyer  and  mediator  clients) 


A  number  of  clients  refuse  to  participate  in  mediation,  withdraw  from  the  process,  reconcile  or  settle 
alters  themselves  etc.  Clients  are  selected  from  our  sample  after  they  have  made  these  decisions.  Participation 
the  research  was  not  conditional  on  spouse’s  consent  to  participate. 
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of  361.  To  clients  in  this  sample,  the  first  questionnaire  was  administered  prior  to  their 
participation  in  mediation  or  lawyer  negotiations.  One  year  after  they  had  completed  the 
processing  of  their  separations,  attempts  were  made  to  contact  (via  telephone)  all  these 
clients  again  and  administer  the  second  questionnaire  to  them.  Repeated  call-backs,  ranging 
from  two  to  eight,  yielded  interviews  with  an  impressively  high  number  (263  or  72.9%)  of 
the  original  (total)  sample  (n=361).  These  263  clients  completed  both  pre  and  post¬ 
processing  questionnaires  and  are  referred  to  as  the  comparison  sample  (Table  3).  The 
breakdown  of  this  sample  into  a  number  of  lawyer,  mediation  and  sex  subsamples  is  also 
'  included  in  this  Table. 

One  noteworthy  feature  of  the  lawyer  sample  is  the  relatively  small  number  of  males 
(n=25).  This  number  is  too  small  to  permit  multivariate  statistical  analyses  involving  male 
lawyer  clients  as  a  comparison  group.  In  addition,  the  proportion  of  males  in  the  mediation 
sample  is  twice  as  high  (one-fifth  versus  one-tenth),  and  this  difference  influences  the  results 
of  lawyer  and  mediation  sample  comparisons  on  some  measures  (e.g.  abuse).  For  these 
reasons,  the  results  of  comparisons  involving  male  lawyer  clients  must  be  accepted  with 
some  caution.  Comparisons  involving  the  lawyer  sample  will  only  be  made,  and  the  results 
reported  only  when  male/female  differences  on  the  variables  or  outcomes  being  compared 
are  minimal,  or  at  least  not  statistically  significant. 

Given  the  central  objective  of  this  study  and  the  size  and  composition  of  the  samples, 
the  most  valid  comparisons  that  can  be  made  are  comparisons  between  the  female 
mediation  and  female  lawyer  samples.  Where  it  is  useful  and  not  invalid,  findings  based  on 
comparisons  between  these  samples  will  be  compared  with  findings  based  on  comparisons 
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between  the  comparison  sample  and  between  males  and  females  in  the  mediation  sample. 

Another  noteworthy  feature  has  to  do  with  the  mediation  sample.  The 
comprehensive  (pilot)  model  being  implemented  required  that  each  spouse  retain  a  lawyer 
to  review  agreements.  Property  and  financial  issues  are  not  usually  mediated  by  non-legally 
trained  mediators.  The  mediation  pilot  service,  however,  mediated  all  four  issues  (custody, 
access,  support  and  property)  with  a  lawyer  retained  by  the  parties  to  review  financial  and 
property  matters. 

Sample  description 

Approximately  one-third  (31.6%)  of  the  original  sample  (n=361)  were  male.  The 
remainder  were  female.  Slightly  over  one-quarter  (27.1%)  had  not  graduated  from  high 
school,  and  under  one-third  (29.6%)  had  graduated  from  high  school  but  had  not  carried 
their  education  beyond  high  school  Almost  one-third  (32.1%)  were  university  graduates. 
Over  two-thirds  (66.7%)  were  employed  full  or  part  time,  and  almost  three-quarters  earned 
less  than  $2,000  a  month  (gross).  Approximately  one  third  (34.0%)  owned  the  homes  or 
apartments  they  lived  in,  and  a  higher  proportion  (44.8%)  rented  them.  Over  two-thirds 
(69%)  of  those  owning/renting  their  residences  reported  having  one  or  two  children  under 
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Table  3 


Samples  of  Separating  Clients  by  Time  and  Type 


TYPE 

TIME1 

Before  Processing 
Questionnaire  1 

After  Processing 
Questionnaire  2 

# 

%2 

# 

% 

Total  sample 

361 

100.0 

— 

Comparison  sample 

263 

72.9 

263 

100.0 

Mediation  sample 

139 

38.5 

134 

50.9  1 

Females  -  mediation  sample 3 

78 

21.8 

77 

29.5 

Males  -  mediation  sample 

61 

17.0 

57 

21.8 

Lawyer  sample 

222 

61.4  ~ 

129 

49.0 

Females  -  lawyer  sample 

169 

412 

102 

39.0  ; 

Males  -  lawyer  sample 

53 

14.5 

25 

9.6 

Males 

113 

31.6 

82 

31.4 

Females 

245 

68.4 

179 

68.6 

1  The  time  gap  between  the  administration  of  these  two  questionnaires  is  twelve  months. 

2  The  base  for  the  percentages  on  male  and  female  samples  is  the  actual  number  of  persons 
whose  sex  is  known,,  i.e,  358  for  the  total  sample  and  261  for  the  comparison  sample. 


3  The  number  of  males  and  females  do  not  sum  to  361  because  the  sex  of  three  clients  was 
not  recorded  by  the  interviewer.  For  the  same  reason,  the  number  of  male  and  female 
clients  in  the  comparison  sample  sums  to  261  and  not  263.  Here  the  sex  of  two  clients  was 
unknown  because  it  was  not  recorded  during  the  first  interview.  The  third  client  whose  sex 
was  not  recorded  during  the  first  interview  did  not  complete  the  second  interview. 
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six  years  of  age,  40%  had  at  least  one  child  aged  between  6  and  10,  and  almost  one-fifth 
(19%)  reported  having  at  least  one  child  aged  between  11  and  16. 

The  average  number  of  years  the  spouses  in  the  sample  had  been  living  together  was 
nine.  Approximately  42%  had  been  separated  for  under  one  year  and  almost  two-thirds 
(65%)  had  been  separated  for  less  than  two  years.  In  59%  of  the  cases,  the  decision  to 
separate  was  made  by  the  female  partner.  Both  partners  agreed  to  separate  in  15%  of  the 
cases,  and  male  partners  initiated  the  separation  in  less  than  one  quarter  (24%)  of  them. 
Fifty-six  (16%)  partners  in  the  total  sample  were  living  with  a  new  partner  following  their 
separation. 

A  number  of  reasons  for  separating  were  identified.  These  reasons  and  the 
percentage  who  cited  each  of  them  follow:  conflict  (62.0%),  demeaning  relationship 
(53.2%),  poor  communication  (72.6%),  being  taken  advantage  of  (47.9%),  partner’s  use  of 
drugs  or  alcohol  (30.2%),  partner’s  emotional  problems  (39.6%),  partner’s  sexual  infidelity 
(35.2%),  partner’s  abuse  (52.4%),  other  (20.2%). 

Equivalence  of  comparison  samples 

A  statistical  comparison  of  clients  in  the  lawyer  and  mediator  samples  indicates  that 
they  are  similar  to  each  other  in  some  respects  but  not  others.  Statistically  significant 
differences  (p<.05)  between  the  two  samples  were  found  for  six  of  eleven  background 


variables.  These  are: 
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employment  (a  significantly  higher  percentage  of  mediation  clients  are  employed,  full 
time) 

income  (a  significantly  higher  percentage  of  mediation  clients  report  incomes  of 
$2,000  and  over) 

major  reasons  for  separating  (a  significantly  lower  percentage  of  mediation  clients 
cite  "being  taken  advantage  of  and  abuse  as  reasons) 

communication  (a  significantly  higher  percentage  of  lawyer  clients  report  poor 
communication  between  spouses. 

gender  (the  mediation  sample  includes  a  significantly  higher  proportion  of  males 
[husbands]) 

education  (the  mediation  samples  includes  a  significantly  higher  proportion  of  clients 
who  have  completed  high  school) 


Dispute  resolution  processes 

Struggle,  adjudication,  negotiation  and  mediation  are  all  mechanisms  for  resolving 
and  settling  disputes  or,  "dealing  with  opposing  preferences"  (Camevale  and  Pruitt, 
1992:532). 

Struggle 

Struggle  (interpersonal)  is  a  mechanism  in  which  the  actual  or  threatened  use  of 
physical/ emotional  injury  or  deceit  is  used  as  a  means  of  winning  conflicts  or  ensuring  that 
the  preferences  of  one  of  the  disputing  parties  are  realized. 
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Adjudication 

Adjudication  is  a  dispute  resolution  mechanism  in  which: 

....a  third  party  who  is  not  [her] /himself  directly  a  disputant....holds  the 
legitimate  authority  and  responsibility,  to  reach  and  enunciate  a  decision  that 
is  the  outcome  of  the  dispute  and  is...[legally]  binding  on  the  disputing 
parties  Gulliver  (1979:4-6). 


Negotiation 

Negotiation  is  a  dispute  resolution  mechanism  in  which: 

....representatives  of  the  disputants  whose  primary  concern  is  to 
influence  or  coerce  each  other  with  a  view  to  obtaining  an 
agreement  which  protects  or  secures  the  legal  and  other 
expressed  interests  (preferences)  of  their  own  client. 

Gulliver,  (1979:4-6),  Camevale  and  Pruitt  (1992:533). 

Family  Mediation 

Family  mediation  is  defined  as: 

A  voluntary,  non-adversarial  alternative  dispute  resolution 
mechanism  in  which  an  impartial  mediator  assists  clients,  of  a 
relatively  equal  bargaining  position,  to  reach  a  mutually 
satisfactory  agreement  on  issues  affecting  the  family. 

Report  of  the  Attorney  General’s  Advisory  Committee  on  Mediation  in 

Family  Law  (1989):21). 


In  examining  these  four  forms  of  dispute  resolution,  it  is  important  to  make  explicit 
important  differences  which  are  not  included  in  the  definitions  themselves.  Five  are 
noteworthy  and  relevant  to  this  evaluation  study. 
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Continuum 

First,  lawyer  negotiations  in  separations  and  divorces  can  be  placed  on  a  continuum 
with  highly  adversarial  at  one  end  and  highly  cooperative /willing  to  compromise,  on  the 
other.  Marital  conflict  mediation  can  be  placed  on  a  continuum  with  high  advocacy  for  one 
party  at  one  end,  and  perfect  neutrality  at  the  other. 

Locus  of  control 

Second,  straggle  and  mediation  are  forms  of  dispute  resolution  in  which  the  parties 
themselves  control  the  process  and  outcomes.  In  negotiation,  the  parties  have  some  control 
over  their  lawyer  representatives,  but  the  process  itself  is  mainly  under  the  control  of  their 
lawyers.  In  adjudication,  the  judge  controls  both  the  process  and  outcomes. 

Threat  canopy 

Third,  both  lawyer  negotiations  and  mediation  take  place  under  the  canopy  of 
adjudication  and,  for  women  especially,  the  canopy  of  straggle.  Straggle  and  adjudication, 
with  their  greater  costs  and  risks,  including  the  risk  of  physical  injury,  serve  as  a  two-faced 
threat  system.  The  threat  of  adjudication  coerces  separating  spouses  to  settle  their 
differences  via  negotiation  or  mediation.  The  threat  of  straggle,  especially  by  male  spouses 
where  their  ex-partners  initiated  the  separation,  coerces  female  ex-partners  to  accept  the 
preferences  or  preference  orderings  of  their  male  ex-partners.  These  include  abandoning 
the  separation  and  returning  to  live  with  them  and/or  accepting  outcomes  they  prefer,  as 
the  price  of  a  straggle-free  separation  processed  by  either  negotiation  or  mediation. 
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Power  imbalances 

Fourth,  "imbalances  in  power"  may  be  implicated  in  both  mediation  and  lawyer 
negotiation.  Imbalances  favouring  male  partners  may  often  be  found  among  couples 
participating  in  mediation.  This  has  been  commented  upon  by  many  critics  and  supporters 
of  mediation.  Less  frequently  noted  are  imbalances  in  the  power  of  lawyers  hired  by  male 
and  female  ex-partners  (Ellis,  1993).  Lawyers  in  any  community  are  ranked  according  to 
their  ability  to  win  cases  for  their  clients.  Male  ex-partners  are  usually  in  a  better  financial 
position.  They  can  afford  to  hire  better  lawyers  than  their  female  ex-partners.  'Die  resulting 
gender  related  imbalances  in  lawyer  power  may  be  reflected  in  the  process  and  outcomes 
of  lawyer  negotiations. 

Structure  and  norms 

Finally,  negotiation  and  mediation  differ  from  each  other  structurally  and 
normatively.  Structurally,  the  most  significant  difference  is  that  lawyer  negotiations  usually 
involve  dyads  (the  two  lawyers)  while  mediation  usually  involves  triads  (the  two  parties  and 
the  mediator).  Normatively,  mediators  give  greater  weight  than  lawyers  to  client  control  of 
the  process  and  to  outcomes  which  secure  the  best  interests  of  the  family  as  a  whole. 

Definition  of  Variables 

Conflict-instigated  abuse 

Conflict-instigated  abuse  refers  to  acts  engaged  in  by  male  or  female  partners  with 
the  intention  of  injuring  or  hurting  their  partners  thereby  resolving  the  conflict  which 
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motivated  the  intentional  use  of  the  abusive  acts  in  the  first  place. 

This  definition  builds  upon  the  one  formulated  by  Murray  Straus  and  his  co-workers 
(1990:76).  It  is  relevant  to  note  that  the  Straus  et  a!  definition  deals  only  with  acts  and  not 
injuries.  In  this  specific  sense,  it  is  similar  to  legal  (Criminal  Code)  definitions  of  assault. 
The  crime  of  assault  can  be  injury-free,  conflict-instigated  abuse  is  always  injury  free  because 
the  actual  infliction  of  injury  or  pain  is  not  part  of  the  definition,  although  it  may  imply  it. 

The  Conflict  Tactics  Scale  (CTS)  is  used  as  one  measure  of  spousal  abuse  because 
conflict  is  associated  with  the  process  of  separating  and  abuse  has  been  found  to  be 
associated  with  conflict.  In  this  research,  the  CTS  is  not  used  as  the  only  measure  of 
spousal  abuse  for  two  reasons.  First,  a  significant  amount  of  the  abuse  that  male  partners 
direct  towards  their  wives  may  not  be  conflict  instigated  (Dobash  et  al,  1992).  Second,  it 
provides  a  misleading  account  of  the  patterning  of  spousal  abuse.  That  is  to  say,  the  CTS 
routinely  yields  findings  indicating  that  male  and  female  partners  are  equally  likely  to  abuse 
each  other,  not  because  they  really  are  equally  likely  to  do  so,  but  because  this  instrument 
itself  elicits  a  symmetrical  pattern  of  responding,  and  its  users  equate  spouse  abuse, 
generally,  with  one  particular  form  of  abuse,  conflict-instigated  spouse  abuse.  By  using  the 
CTS  and  other  measures  of  abuse,  we  are  in  a  position  to  demonstrate  this. 

Non-conflict  instigated  abuse 

Non-conflict-instigated  abuse  refers  to  physical,  verbal  and  emotional  abuse,  as  well 
as  the  intentional  infliction  of  pain  or  hurt  which  is  not  associated  with  conflict.  A  number 
of  feminist  writers  have  defined  this  form  of  abuse  as  social  control  motivated  abuse.  Social 
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control  motivated  abuse  refers  to  intentionally  inflicted  physically  or  psychologically 
painful/hurtful  acts  (or  threats)  by  male  partners  as  a  means  of  compelling  or  constraining 
the  conduct,  dress  and/or  demeanour  of  their  female  partners.  Feminist  writers  such  as 
Dobash  and  Dobash  (1979:21)  and  Hanmer  (1978:4)  restrict  the  definition  of  social  control 
motivated  abuse  to  male  partners.  In  this  study,  the  definition  applies  to  both  male  and 
female  partners. 

Non-conflict  instigated  measures  of  abuse  are  used  because  they  reveal  a  significant 
amount  of  abuse  that  is  not  revealed  by  use  of  the  CTS.  In  addition,  they  reveal  an 
asymmetrical  pattern  of  abuse  that  is  not  revealed  by  the  CTS.  Third,  they  include 
measures  which  focus  on  the  consequences  of  abuse  (e.g.  hurting),  not  on  a  series  of 
apparently  consequence-free  acts,  as  the  CTS  does.  Finally,  the  use  of  non-conflict 
instigated  measures  and  questions  associated  with  them  provide  information  on  meanings 
and  motives  for  abuse.  The  CTS  does  not. 

Harassment 

Harassment  refers  to  persistent,  intentional,  unwanted,  fear-inducing  stressful  or 
otherwise  aversive  intrusions  which  tend  to  instigate  behaviour  aimed  at  avoiding  them. 
Functionally,  harassing  acts  are  similar  to  hassles  in  that  both  instigate  avoidance  behaviour 
by  the  target  person.  Lazarus  and  DeLongis  define  hassles  as  "the  irritating,  frustrating, 
distressing  demands  and  troubled  relationships  that  plague  us  day  in  and  day  out  (1983:243). 
For  these  authors,  hassles  consist  of  microstressors.  The  intrusive  acts  we  have  defined  as 
harassing  acts  are  conceived  of  as  stressors.  The  stress  and  anxiety  they  induce  is  greater 
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than  the  lesser  levels  of  stress  induced  by  hassles.  Like  Lazarus  and  DeLongis,  we  agree 
that  separation/divorce  is  a  major  source  of  stress  and  brings  about  "...new  hassles" 
(1983:247).  Unlike  them,  we  would  add  harassment  to  the  aversive  set  of  experiences 
associated  with  separation/divorce. 

Effectiveness 

Effectiveness  refers  to  the  production  of  individually  and  socially  desired  outcomes 
by  marital  conflict  mediation  in  comparison  with  lawyer  negotiations.  Ceteris  paribus,  the 
marital  dispute  resolution  mechanism  which  produces  the  highest  wanted-got  ratio  and  the 
highest  proportion  of  relatively  safe,  speedy,  satisfying,  complied-with  and  inexpensive 
resolutions  is  the  more  effective  one.  Unlike  settlements  which  represent  the  termination 
of  the  on-going  conflicts,  resolutions  are  settlements  or  agreements  which  are  lasting, 
mutually  satisfying  and  violence-free.  They  also  facilitate  compliance  with  the  terms  set  out 
in  them. 

Casts 

Costs  are  defined  as  economic  costs.  The  personal  costs  of  the  mediation  service  and 
of  lawyer  negotiations  are  defined  as  the  economic  costs  to  clients  of  providing  each 
mechanism.  The  public  costs  of  each  mechanism  refer  to  the  economic  costs  to  the  courts. 


38 


Measurement  of  variables 

Conflict  instigated  abuse 

Conflict  instigated  abuse  was  measured  by  a  shortened  version  of  the  Conflict  Tactics 
Scales  (Strauss  et  al  1980).  The  eight  items  we  used  were  selected  after  a  four  month 
period  of  pre-testing.  The  first  four  of  the  items  listed  were  classified  as  Minor  Abuse,  the 
last  four  as  Serious  Abuse  (Strauss  et  al  1980). 

1.  Threatened  to  hit  or  throw  something  at  him/her/you. 

2.  Threw,  smashed,  hit  or  kicked  something. 

3.  Pushed,  grabbed  or  shoved  him/her/you. 

4.  Slapped  him/her/you. 

5.  Hit  or  tried  to  hit  him/her/you  with  something. 

6.  Choked  him/her/you. 

7.  Threatened  him/her/you  with  a  knife  or  gun. 

8.  Used  a  knife  or  fired  a  gun. 

Non-conflict  instigated  abuse  (NClV 

Non-conflict  instigated  abuse  is  measured  by  the  following  items: 
l.  Has  your  ex-partner  physically  hurt  you  intentionally  for  any  reason? 

-•  Ex-partner’s  physical/emotional  abuse  as  a  major  reason  for  separating? 

1.  Have  you  experienced  physical,  emotional  or  verbal  hurting  by  your  ex-partner  for 


Throughout  the  text,  NCI  will  be  used  to  refer  to  this  type  of  abuse. 
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any  reason  not  connected  with  an  ongoing  conflict  during  the  6  months  before  you 
separated? 

4.  Have  you  experienced  physical,  emotional  or  verbal  abuse  by  your  ex-partner  since 

you  separated? 

5.  Have  you  experienced  physical,  emotional  or  verbal  abuse  by  your  ex-partner  since 
an  agreement  or  settlement  was  signed? 

The  first  three  items  measure  marital  or  pre-processing  abuse,  ever,  in  the 
relationship.  The  last  two  items  measure  post-processing  abuse  over  varying  periods  of  time. 
Post-processing  abuse  means  abuse  by  an  ex-partner  after  legal  processing  of  the  separation 
has  been  completed.  Pre-processing  abuse  refers  to  abuse  by  an  ex-partner  prior  to 
commencing  mediation  or  lawyer  negotiations. 

Power  imbalance /control  questions 

1.  Who  makes  the  decisions  about: 

•  how  money  is  spent 

•  family  vacations 

•  employment 

•  moving  residences 

•  having  children 

•  how  many  children 

•  friends 

•  sexual  matters 


•  children’s  education 
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2.  In  disagreement  with  your  partner,  how  well  do  you  stand  up  for  yourself  compared  with 
him/her? 

3.  Income  differences. 

4.  Educational  differences. 

Lawyer  role  scale 

1.  Did  your  affidavit  contain  true  but  hurtful  statements  about  your  ex-partner? 

2.  Did  your  lawyer  advise  you  about  matters  you  should  include  in  your  affidavit? 

3.  Likert  scale  made  up  of  5  positive  and  5  negative  statements  on: 

*  compromise/flexibility 

8  communication  -  direct/indirect 

*  assaults  -  voluntary  /pressured  disclosure 

*  correspondence  -  antagonistic/non-antagonistic 

*  welfare  -  client  only /whole  family 

Issue  settlement  items 

1.  proportion  of  mediation  and  lawyer  clients  who  reach  an  agreement/settlement 

2.  want-get  ratio  of  mediation  and  lawyer  clients 

3.  seriousness  of  conflict  over  issues 
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Compliance  scale 

1.  problems  with  receiving  the  agreed-upon  amount  of  child  support  payments  regularly 
and  on  time 

2.  custody  and  access  arrangements  worked  out  as  written  in  the  mediation  agreement 
or  lawyer  settlement 

3.  return  to  court  or  see  a  lawyer  or  mediator  again  because  of  problems  with  support, 
custody,  access,  property  division 

4.  became  involved  with  Family  Support  Plan  or  Supervised  Access  Programme 

Other  outcomes  scale 

1.  improved  communication  between  me  and  my  ex-partner 

2.  reduced  the  bitterness  I  feel  towards  my  ex-partner 

3.  did  what  is  best  for  the  children 

4.  reduced  the  financial  costs  of  separating 

5.  obtained  everything  I  was  legally  entitled  to 

6.  reduced  the  severity  of  conflicts  between  me  and  my  ex-partner 

7.  protected  my  legal  rights 

These  items  are  used  to  construct  a  scale  in  which  higher  scores  indicate  a  more 
adversarial  approach  and  lower  scores  a  more  cooperative  one. 
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Satisfaction  items 

1.  Satisfaction  with  lawyer/mediator. 

2.  Repeat  the  same  process  (mediator/lawyer  negotiations)  again? 

3.  Choose  the  same  lawyer/mediator  again? 

Harassment  scale 

Harassment  is  measured  by  a  scale  which  includes  the  following  items: 

1.  followed  you  around? 

2.  telephoned  you  at  all  hours  of  the  day  or  night? 

3.  visited  you  at  home  when  he/she  was  not  invited? 

4.  said  rotten  things  about  you  to  the  children? 

5.  caused  problems  for  you  at  work,  with  your  friends,  relatives  or  neighbours? 

6.  caused  problems  for  you  with  the  children  at  school? 

7.  left  your  home  because  of  your  ex-partner’s  violent  behaviour  or  threats? 

8.  called  police  to  your  home  because  of  your  ex-partner’s  violent  behaviour  or  threats? 

9.  obtained  a  peace  bond  or  restraining  order  against  your  ex-partner? 

10.  in  fear  of  your  partner? 

The  reliability  coefficients  (alphas)  for  the  scales  are  presented  in  Table  A, 
Appendix  4.* 


All  Tables  included  in  the  appendix  are  alphabetized.  Those  included  in  the  text  are  numbered. 
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Costs 


1.  Personal  ('client)  costs 


(a)  Approximately  how  much  (in  dollars)  did  you  pay  in  lawyer  fees? 

(b)  Excluding  legal  fees  but  taking  everything  else  into  account  (child  care,  parking,  gas, 
bus  fare,  meals,  lost  time/pay  from  work),  how  much  money  in  total,  have  you  spent 
on  getting  separated? 


2.  Public  (court)  CPStS 

1.  Total  operating  costs.  This  is  a  measure  of  the  total  cost  of  operating  a  court.* 

•  overhead  costs  (e.g.,  facilities,  furniture,  heating,  lighting,  etc.) 

•  technology  costs 

•  one-time  costs 

•  witness/juror  fees 

•  administration  (e.g.,  issuing  and  filing  documents,  responding  to  inquiries, 
enforcement  procedures,  etc.) 

Court  Services  Managers  prepare  total  operating  budgets  for  their  courts. 
Information  on  total  operating  costs  for  the  Hamilton  Unified  Family  Court  and  the  St. 
Catharine’s  Courts  were  provided  to  us  by  their  respective  Court  Services  Managers. 

2.  Staffing  costs.  This  is  a  measure  of  the  staff  cost  per  one  hour  spent  in  court  or 
preparing  for  court.  Only  staff  costs  directly  related  to  a  court  hour  --  to  appearing  in  court 
or  preparing  a  case  for  court  —  are  included  under  staffing  costs.  These  costs  vary  by  court 
and  by  Division  within  regular  courts. 

The  staffing  costs  per  court  hour  for  the  general  division  are  $466.29.  For  the 
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Janet  Di  Francesco  and  Josh  Handlarsky  calculated  these  costs. 
Administration.  We  thank  them  for  the  fine  work  they  did. 


Both  are  Planning  Officers  in  Courts 
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Provincial  Division,  the  comparable  figure  is  $336.73,  Judges  in  the  Hamilton  Unified 
Family  Court  are  authorized  to  deal  with  both  family  matters  falling  under  either  federal 
or  provincial  legislation.  The  staffing  costs  per  court  hour  in  this  court  are  $442.00. 

These  staffing  costs  per  hour  are  based  on  1993  salary  levels  and  include  the  Social 
Contract  contributions  of  Provincial  Division  judges  only.  A  variety  of  staff  contributions 
are  included  in  them  and  they  rest  on  specific  rationales.  These  follow. 
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General  Division  -  Family  Matters 

Judge*  $31239 

Judicial  Support  (OAG  8)  19.19 

Court  Reporter  (GR  2)  38.14 

Court  Clerk  (OAG  8)  31.62 

Court  Services  Officers  (U/M  2)**  48.80 

Court  Office  Support  (OAG  8)***  5.20 

"Backfill  Costs"  ****  10.75 


Total  Cost  per  Court  Houn  $466.29 


Judicial  costs  are  based  on  4.5  sitting  hours  (in-court)  per  day,  and  175  sitting  days 
per  year  (Annual  Salaiy/Ben/ODOE  -s-  175  -s-  4.5  =  312.59  per  hour).  With  the 
exception  of  some  ODOE,  this  cost  is  paid  by  the  federal  government. 

The  calculation  for  court  services  officers  (CSOs)  takes  into  account  that  there  may 
be  more  than  one  CSO  in  court  (2.7  CSO  hours  per  court  hour). 

This  figure  represents  a  small  percentage  of  administrative  court  office  staff  time 
which  is  devoted  only  to  such  things  as  scheduling  and  preparing  documents  to  go 

into  court. 


*  *  *  *  These  refer  to  the  cost  of  replacing  staff  who  must  be  present  in  court  but  who  are 
away  due  to  illness  or  vacations. 
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Provincial  Division  -  Family  Matters 

Judge* 

$239.70 

Judicial  Support  (OAG  8) 

11.51 

Court  Reporter  (CR  2) 

38.14 

Court  Clerk  (OAG  8) 

33.82 

Court  Services  Officers  (U/M  2)** 

0.00 

Court  Office  Support  (OAG  8)***  - 

5.20 

"Backfill  Costs”  »*** 

8.36 

Total  Cost  per  Court  Houn  $336.73 


Judicial  costs  are  based  on  4.5  sitting  hours  (in-court)  per  day,  and  182  sitting  days 
per  year.  (Annual  Salary/Ben/ODOE  -f  182  -f  4.5  =  239.70) 


Court  services  officers  are  not  generally  provided  for  Provincial  Division  family 
matters. 


This  figure  represents  a  small  percentage  of  administrative  court  office  staff  time 
which  is  devoted  only  to  such  things  as  scheduling  and  preparing  documents  to  go 
into  court. 

*  *  *  *  These  refer  to  the  cost  of  replacing  staff  who  must  be  present  in  court  but  who  are 
away  due  to  illness  or  vacations. 
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Unified  Family  Court  -  Hamilton 

Judge* 

$312.59 

Judicial  Support  (OAG  8) 

19.19 

Court  Reporter  (CR  2) 

38.14 

Court  Clerk  (OAG  8) 

33.82 

Court  Services  Officers  (U/M  2)** 

19.89 

Court  Office  Support  (OAG  8)*** 

5.20 

"Backfill  Costs"  **** 

13.17 

Total  Cost  per  Court  Hour: 


$442.00 


Judicial  costs  are  based  on  4.5  sitting  hours  (in-court)  per  day,  and  175  sitting  days 
per  year  (Annual  Salary/Ben/ODOE  -r  175  -r  4.5  =  312.59  per  hour).  With  the 
exception  of  some  ODOE,  this  cost  is  paid  by  the  federal  government. 

The  calculation  anticipates  only  one  court  services  officer  (CSO)  would  be  present 
in  the  courtroom  (1.1  CSO  hours  for  each  court  hour). 

This  figure  represents  a  small  percentage  of  administrative  court  office  staff  time 
which  is  devoted  only  to  such  things  as  scheduling  and  preparing  documents  to  go 
into  court. 

*  *  *  *  These  refer  to  the  cost  of  replacing  staff  who  must  be  present  in  court  but  who  are 
away  due  to  illness  or  vacations. 
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In  calculating  the  number  of  "sitting  days"  for  judges,  the  following  formula  was 
applied:  total  number  of  work  days  in  the  year,  minus  holidays  and  sick  days,  weighted  by 
the  difficulty  of  the  cases,  and  the  expertise  and  experience  required  to  adjudicate  them. 
General  division  judges  and  Hamilton  Unified  Family  Court  judges  are  weighted  more 
heavily  on  these  criteria  and  therefore  have  fewer  45  hour  sitting  days  than  provincial 
division  judges  (175  vs  182). 

Sitting  days  are  devoted  to  the  processing  of  a  variety  of  "events".  These  include  pre¬ 
trial  hearings,  motions,  settlement  conferences,  trials  and  so  on.  We  asked  observers  (court 
•staff)  to  record  the  actual  length  of  time  spent  on  processing  these  events  and  who  was 
present.  In  addition  to  the  usual  court  staff,  persons  from  the  Official  Guardian's  office, 
witnesses,  etc.  were  sometimes  present  in  court.  In  St.  Catharines,  these  observations  took 
place  during  a  randomly  selected  15-day  period.  In  Hamilton,  the  observations  continued 
for  19  days. 

.Mediation  (court-based)  costs 

Mediation  processing  and  settlement  (agreement)  costs  were  assessed  in  the 
following  way: 

(1)  Obtain  information  on  the  total  salary  paid  to  the  mediation  service  staff  for  the  one 
full  year  (1992)  during  which  clients  included  in  the  sample  were  participating  in 


mediation. 
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(2)  Review  mediation  service  records  to  obtain  information  on  (a)  the  total  number  of 
referrals;  (b)  the  number  of  clients  who  participated  in  mediation;  (c)  the  number 
of  clients  (couples)  who  reached  partial  and  full  agreements. 

(3)  Assign  the  court  processing  (HUFC)  mediation  referrals  who  (a)  did  not  participate 
in  mediation;  (b)  clients  who  participated  in  mediation  but  did  not  reach  an 
agreement;  (c)  clients  who  participated  in  mediation  but  who  only  reached  a  partial 
agreement. 

(4)  Charge  the  mediation  service  for  (a)  referrals  who  did  not  participate  in  mediation 
the  full  cost  of  court  processing;  (b)  clients  who  had  reached  partial  agreements  (i.e. 
had  made  some  progress  towards  settling  issue(s)  in  contention)  20.0%  of  the  cost 
of  court  processing;  (c)  clients  who  had  participated  in  mediation  but  who  had  not 
reached  an  agreement  with  50.0%  of  the  full  cost  of  court  processing. 

The  mediation  service  provided  two  kinds  of  mediation,  comprehensive  and 
mediation  of  custody  and  access  disputes.  In  order  to  assess  their  relative  costs,  the  hourly 
cost  (direct  contact  hours)  for  each  of  them  was  also  assessed.  These  are  described  below. 
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Mediators  -  Hamilton  Unified  Family  Court 


Comprehensive 

Regular 

Mediator  * 

$32.60 

Mediator 

$32.60 

Secretary 

$27.40 

Secretary 

$27.40 

Tax  consultant  ** 

$11.15 

•  • 

Lawyer  consultant 

$11.15 

•  • 

Lawyer  co-mediator 

$14.00 

Cost  per  hour 

$96.30 

$60.00 

*  Mediator  costs  are  based  on  7.25  direct  contact  hours  per  day  and  248  direct  contact  days 
per  year.  Annual  salary/ODOE  *  248  -f  7.25  =  $32.60.  This  figure  expresses  the  cost  per 
hour  of  2  full  time  mediators,  one  mediator  @  80%  of  full  time  and  one  manager-mediator 
working  at  25%  of  full  time.  The  number  of  days  worked  and  ODOE  payments  are  the 
same  for  all  mediators  but  their  annual  salaries  vary  with  time  worked  and  position.  The 
full  time  secretary’s  cost  per  hour  includes  salary,  benefits  (19%)  and  ODOE  (15%). 

ODOE  costs  include  the  cost  of  space,  telephone,  computer  discs,  paper  etc. 

**  These  costs  were  calculated  by  dividing  the  total  sums  paid  to  consultants  and  the  co-mediator  by  the  number 


of  hours  they  billed  for. 
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The  cost  data  identified  here  enabled  ns  to  calculate  and  then  compare  the  operating  and  staffing  costs 
of  the  two  courts.  In  addition,  they  enabled  ns  to  calculate  the  operating  and  staffing  costs  of  the  mediation 
service  based  in  the  Hamilton  Unified  Family  Court  and  to  assess  the  savings  (if  any)  to  the  court,  of  this  service. 
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ai£i! 


IN£SS* 


CLIENT  CHOICES 


Summary  of  findings  -  client  choices 


•  Compared  with  clients  in  the  lawyer  sample,  a  significantly  higher  proportion  of  clients 
in  the  mediation  sample  were  participating  in  a  process  that  they  believed  was  the  "best  way" 
for  them  to  settle  issues  associated  with  their  separation  (65.9%  vs  48.4%). 


•  Compared  with  mediation  clients,  a  significantly  higher  proportion  of  clients  in  the  lawyer 
sample  were  participating  in  process  that  they  believed  was  the  "worst  way"  for  them  to 
settle  issues  associated  with  their  separation  (28.1%  vs  1.2%). 


•  Compared  with  lawyer  clients,  a  significantly  higher  proportion  of  choices  made  by 
mediation  clients  were  more  informed  choices  (100%  vs  44.0%). 


•  Compared  with  clients  who  chose  mediation,  clients  who  chose  lawyer  negotiations  are 
poorer,  less  educated,  have  been  separated  for  a  longer  period  of  time  and  have  been  more 
recently  abused  by  their  partners. 


*  Only  frequency  distributions  showing  percentage  differences  are  included  in  the  findings  segment.  Tables  and 
matrices  showing  the  results  of  multivariate  statistical  analyses  (e.g.  correlation  and  regression  analyses)  are 
presented  as  Appendices.  The  only  tables  included  in  this  segment,  then,  are  those  which  non-statistically  trained 
readers  can  easily  understand. 
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The  choices  of  clients  in  our  lawyer  and  mediator  samples  are  influenced  by  a 
number  of  factors.  Should  these  choices  be  conceived  of  as  "jumps"  (voluntary  choices)  or 
as  "pushes"  (involuntary  choices)?  Our  analysis  will  yield  findings  which  suggest  that  clients 
are  not  pure  jumpers.  Rather,  clients  jump  into  lawyer  negotiations  or  mediation  but  their 
voluntary  choices  are  constrained  or  influenced  by  a  number  of  factors.  The  clients  in  our 
sample  make  choices  which  reflect  jumping  and  being  pushed.  Their  choices,  in  short,  are 
made  in  a  context  of  constraints  and  opportunities. 

The  law,  in  the  books  and  in  practice,  constitutes  one  important  set  of  constraints  and 
opportunities.  Specifically,  the  legal  context  in  which  such  choices  are  made  include  the 
Divorce  Act  1986.  the  Family  Law  Act  and  the  Children’s  Law  Reform  Act.  The  Divorce 
Act  (Subsection  9)  states: 

(2)  It  is  the  duty  of  every  barrister,  solicitor,  lawyer  or  advocate  who  undertakes 
to  act  on  behalf  of  a  spouse  in  a  divorce  proceeding  to  discuss  with  the  spouse 
the  advisability  of  negotiating  the  matters  that  may  be  the  subject  of  a  support 
order  or  a  custody  order  and  to  inform  the  spouse  of  the  mediation  facilities 
known  to  him  or  her  that  might  be  able  to  assist  the  spouse  in  negotiating 
those  matters. 

(3)  Every  document  presented  to  a  court  by  a  barrister,  lawyer  or  advocate  that 
formally  commences  a  divorce  proceeding  shall  contain  a  statement  by  him  or 
her  certifying  that  he  or  she  has  complied  with  this  section. 

Clearly,  in  the  context  of  divorce  proceedings,  law  in  the  books  places  a  duty  upon 
a  lawyer  to  provide  a  framework  for  choice  which  includes  mediation  when  matters  relating 
to  support  or  custody  are  involved.  Clients  who  have  been  informed  about  the  availability 
of  mediation  and  who  decide  not  to  participate  in  this  process  have,  we  may  tentatively 
conclude,  voluntarily  "jumped"  into  lawyer  negotiations.  Clients  who  were  not  told  about 
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mediation  facilities  have,  by  this  omission,  been  gently  pushed  into  lawyer  negotiations. 
The  Children’s  Law  Reform  Act  (Sec.  10  (6))  states: 

31(1)  Upon  an  application  for  custody  of  or  access  to  a  child,  the  court  at  the 
request  of  the  parties,  by  order  may  appoint  a  person  selected  by  the  parties 
to  mediate  any  matter  specified  in  that  order. 

The  duty  placed  upon  the  court  by  law  is  restricted  to  matters  relating  to  custody  and 
access.  *  With  respect  to  these  matters  a  judge  can  order  the  appointment  of  a  mediator 
"selected  by  the  parties"  when  the  parties  themselves  have  requested  mediation.  As 
relatively  few  separating  couples  know  enough  about  mediation  to  make  an  informed 
request,  and  even  fewer  know  a  mediator  they  may  wish  to  select,  their  "requests"  and 
"selections"  may  follow  rather  than  precede  the  judge’s  order.  To  the  extent  that  this  is  true, 
couples  referred  to  mediation  by  the  courts  may  see  themselves,  not  as  jumpers,  but  as 
couples  who  are  being  pushed  towards  participation  in  this  process. 

Of  the  361  clients  sampled,  192  (53.1%)  were  lawyer  clients  and  169  (46.8%)  were 
clients  of  mediators.  Actually  participating  in  mediation  or  lawyer  negotiations  does  not 
necessarily  represent  the  "best  way"  clients  in  the  lawyer  and  mediation  samples  thought 
their  marital  conflicts  could  be  settled.  Table  4  shows  that  almost  two-thirds  (65.9%)  of  the 
mediation  clients  participated  in  a  marital  conflict  resolution  process  they  judged  to  be  the 
"best  way"  for  them.  The  corresponding  proportion  for  clients  in  the  lawyer  sample  was  less 
than  half  (48.4%).  Compared  with  lawyer  clients  then,  a  higher  proportion  of  mediation 
clients  were  participating  in  a  process  that  they  thought  was  the  best  way  for  them  to  settle 
their  marital  conflicts. 

The  Family  Law  Act  states:  3(1)  Mediation  —  In  an  application  under  this  Act,  the  court  may,  on  motion, 
appoint  a  person  whom  the  parties  have  selected,  to  mediate  any  matter  that  the  court  specifies.  Note  too,  that 
matters  relating  to  support  are  governed  by  this  Act.  This  Act  deals  with  matters  relating  to  support. 


Table  4 
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Ways  of  Settling  Marital  Conflicts:  Preferences  and  Aversions  of  Lawyer  and 
Mediation  Clients 


i 

MARITAL  CONFLICT 

MEDIATOR 
(n  - 169) 

LAWYER 

(n=192) 

ON  | 

OWN 

SETTLEMENT : 
PREFERENCES  AND 
|  AVERSIONS 1 

Face-to 

Face 

% 

Separate2 

% 

Face-to 3 
Face 
% 

Separate4 

% 

Face-to 

Face 

% 

Best  Way 

Lawyer  clients 

8.9 

0.5 

17.2 

48.4 

21.9  5 

Mediator  clients 

65.9 

9.4 

1.2 

4.2 

4.7 

Worst  Way 

Lawyer  clients 

1.0 

0.5 

5.2 

28.1 

58.3 

Mediator  clients 

1.2 

0.6 

35.3 

35.3 

36.5 

1.  These  were  produced  by  answers  to  the  following  question:  Couples  who  are  separating 
settle  differences  about  property,  financial  support,  custody  of  children  and  access  to 
children  in  different  ways.  These  include  the  five  ways  listed  below.  Which  of  these  would 

be  best/worst  for  you? 

2.  Refers  to  "shuttle"  mediation  where  the  mediator  talks  to  each  spouse  separately,  moving 
from  one  to  the  other. 

3.  refers  to  the  co-presence  of  both  spouses  and  then  lawyers  at  the  meeting. 

4.  Refers  to  the  usual  situation  in  which  the  spouse’s  lawyers  negotiate  with  each  other. 

5.  Row  totals  do  not  sum  to  100%  because  missing  cases  have  been  excluded. 
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The  patterning  of  lawyer  and  mediator  client  aversions  was  also  quite  different.  Well 
over  half  (583%)  of  the  lawyer  clients  thought  face-to-face  meetings  "on-our-own"  was  the 
worst  way  of  settling  their  marital  conflicts.  Over  one-quarter  (28.1%)  felt  the  same  way 
about  "separate  meetings  with  lawyers."  The  aversions  of  mediation  clients  were  more 
evenly  divided  between  these  two  contexts.  Specifically,  just  over  one-third  of  them  (36.5%) 
thought  "on-our-own  face-to-face"  was  the  worst  way,  and  slightly  over  one  third  (35.3%) 
thought  that  "separate  meetings  with  lawyers"  was  the  worst  way  of  settling  their  conflicts. 

When  the  modal  (most  frequent)  "best"  and  "worst  way"  attributions  by  lawyer  and 
mediator  clients  are  compared  we  discover  far  greater  consistency  among  the  attributions 
of  mediator  clients.  Thus,  Table  4  shows  the  65.9%  of  mediator  clients  thought  mediation 
was  the  "best  way",  and  only  1.2%  thought  this  process  was  the  "worst  way"  of  settling  their 
marital  conflicts.  The  corresponding  figures  for  lawyer  clients  are  48.4%  and  28.1%. 
Compared  with  lawyer  clients,  a  higher  proportion  of  mediator  clients  think  that  their  choice 
of  marital  conflict  resolution  process  is  the  best  way  for  them  to  settle  their  conflicts. 
Conversely,  compared  with  lawyer  clients,  a  far  smaller  proportion  of  mediation  clients  think 
their  choice  of  mediation  is  the  worst  way  of  settling  their  conflicts.  (1.2%  vs  28.1%). 

To  sum  up.  Findings  presented  in  Table  4  indicate  that  over  one-quarter  (i.e.,  28.1%) 
of  the  lawyer  clients  are  participating  in  a  marital  conflict  resolution  process  which  they 
think  is  the  worst  way  of  settling  their  conflicts.  Under  a  half  (48.4%)  are  participating  in 
a  process  which  they  think  is  the  best  way  of  settling  their  conflicts.  A  far  smaller 
proportion  (1.2%)  of  mediation  clients  think  they  are  participating  in  a  process  that  is  the 
worst  way  of  settling  their  marital  conflicts.  A  markedly  higher  proportion  of  them  (65.9%) 
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are  participating  in  a  process  which  they  think  is  the  best  way  of  settling  their  conflicts. 

The  relatively  close  correspondence  between  the  actual  and  best  choices  of  mediation 
clients  is  due  in  part  to  the  steps  taken  by  judges  and  mediators  in  the  Hamilton  Unified 
Family  Court  to  ensure  that  the  choice  of  mediation  is  truly  voluntary.  First  of  all, 
communication  between  judges  and  mediators  helps  create  a  situation  in  which  judges  refer 
rather  than  order  couples  to  mediation. 

Second,  as  the  Flow  Chart  of  Service  Delivery  indicates  (Figure  1,  page  6),  both 
parties  are  contacted  by  telephone  within  five  days  of  a  referral.  During  these  conversations 
the  willingness  and  readiness  of  both  parties  to  participate  in  mediation  is  ascertained. 
Then,  both  parties  are  presented  with  the  opportunity  to  attend  a  Family  Law  Information 
Meeting  prior  to  entry  into  mediation.  Spouses  are  registered  to  attend  separate  Family 
Law  Information  Meetings.  At  the  meeting,  mediation  and  lawyer  options  are  described, 
and  questions  raised  by  spouses  are  answered.  Finally  at  intake,  each  party  is  interviewed 
individually  in  order  to  confirm  both  the  choice  and  the  feasibility  of  mediation. 

The  relative  lack  of  correspondence  between  the  actual  and  the  best  choices  of  lawyer 
clients  may  be  due  in  part  to  their  relatively  low  level  of  education,  and  in  part  to  the  fact 
that  approximately  half  of  the  lawyer  clients  did  not  know  very  much  about  the  specific 
lawyer  they  engaged.  In  addition,  most  of  the  lawyer  clients  in  the  sample  reported  that 
they  were  not  informed  of  the  mediation  option  by  their  lawyers.  It  seems  that  relatively 
few  lawyer  clients  made  fully  informed  choices  of  either  their  lawyer  or  the  marital  conflict 
resolution  process  they  selected. 

In  this  connection,  two  representative  comments  are  relevant.  When  asked  why  he 
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had  chosen  a  lawyer  to  process  his  separation,  a  male  lawyer  client  replied: 

What  the  hell  else  is  there? 

A  female  lawyer  client  provided  this  answer  to  the  same  question: 

There  is  no  other  way. 

For  the  lawyer  sample  as  a  whole,  just  over  one-quarter  (28.1%)  of  lawyer  clients 
reported  that  their  lawyers  had  informed  them  about  mediation  facilities.  Qualitative  data 
included  in  the  questionnaire  and  interviews  with  mediators  indicate  that  in  approximately 
4%  of  these  cases,  information  on  the  availability  of  mediation  was  given  to  clients  only 
after  they  had  run  out  of  money.  In  the  vernacular  of  the  matrimonial  law  workers,  these 
clients  were  "dumped"  by  their  lawyers.  Among  this  group  were  some  clients  who  had 
already  been  dumped  by  their  ex-partners.  They  were  more  than  a  little  put-off  at  being 
dumped  twice. 

Compared  with  their  male  ex-partners,  female  clients  of  lawyers  appear  to  be  less 
likely  to  be  informed  about  mediation  facilities.  Thus,  only  about  one-quarter  of  female 
lawyer-clients  (26.6%),  but  over  one-third  (37.1%)  of  male  lawyer  clients  report  being 
informed  about  mediation  facilities  by  their  lawyers. 

Lawyer  clients  were  also  asked  whether  they  had  obtained  information  from  any 
source  about  the  lawyer  they  chose  prior  to  making  their  choice.  Approximately  half  (48%) 
of  the  clients  in  the  total  lawyer  sample  [in  the  female  sub-sample  (48%)  and  in  the  male 
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sub-sample  (51%)],  reported  having  obtained  some  prior  information  Analysis  of  the 
qualitative  data  indicates  that  the  quality  and  the  quantity  of  information  obtained  varied 
greatly.  Approximately  44%  of  the  total  lawyer  client  sample  (45%  females  and  40%  males) 
reported  having  obtained  no  prior  information  about  the  lawyer  they  eventually  chose  to 
represent  them,  In  sum,  relatively  few  lawyer  clients  made  fully  informed  choices  of  either 
their  lawyer  or  the  lawyer  controlled  process  they  selected. 

Operating  within  a  set  of  more  or  less  severe  constraints,  the  separating  couples  in 
our  sample  chose  to  settle  the  problems  associated  with  the  dissolution  of  their  marriages 
either  by  participating  in  a  process  which  facilitated  client  solutions  to  conflicts  (mediation), 
or  by  involving  two  lawyers  (his/hers)  who  negotiated  solutions  for  them.  What  factors 
influenced  their  choice  of  mediation  or  lawyer  negotiations? 

Predicting  client  choices;  total  sample 

Our  attempt  to  answer  this  question  took  the  form  of  entering  eight  variables  into  a 
predictive  model.  These  variables  are: 

•  duration  of  separation 

•  poor  communication  as  a  major  reason  for  separating 

•  conflict  instigated  abuse  (CTS) 

•  who  made  the  decision  to  separate 

•  sex 

•  intentionally  hurt  by  ex-partner,  ever 

•  physical,  emotional  or  verbal  abuse  and  abuse  as  a  major  reason  for  separating 
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•  non-conflict  instigated  abuse  during  the  last  six  months  prior  to  separation 

Of  the  eight  variables  loaded  in  the  model,  three  were  statistically  significant 
predictors  of  choice  of  lawyer  negotiations  and  mediation  by  clients  in  the  total  sample. 
These  are,  level  of  education,  duration  of  separation  and  sex.  Together  with  findings 
indicating  the  direction  of  the  association,  these  results  suggest  that  clients  who  have  not 
graduated  from  high  school,  who  have  been  separated  two  years  or  more,  and  females,  are 
over-represented  among  those  who  have  engaged  lawyers.  Clients  who  have  graduated  from 
high  school,  who  have  been  separated  for  a  period  of  less  than  two  years,  and  males,  are 
over-represented  among  clients  participating  in  mediation  (Table  B,  Appendix  3).  * 

Predicting  choices:  husband/wife 

The  findings  reported  here  are  not  differentiated  on  the  basis  of  sex  of  the  client. 
The  next  set  of  findings  we  shall  describe  is  based  upon  the  analysis  of  subsamples  of  wives 
and  husbands.  We  stall  with  wives. 

Nine  variables  were  entered  in  the  predictive  model.  These  are: 

•  duration  of  separation 

•  level  of  education 

•  poor  communication  as  a  major  reason  for  separating 

•  CTS  minor  violence  scale  score 

•  verbal,  emotional  abuse,  ever 

All  Tables  presenting  the  results  of  multivariate  statistical  analyses  are  included  in  Appendix  3. 
Henceforth,  this  Appendix  will  not  be  cited.  All  tables  included  in  this  Appendix  are  identified  by  letters,  not 
numbers. 
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•  physical  abuse,  ever 

•  total  NCI  abuse,  scale  including  physical,  verbal,  emotional  abuse 

•  physical,  emotional,  verbal  abuse  during  the  six  months  before  separating 

•  monthly  income 

Of  the  eight  variables  loaded  in  the  model,  two  were  statistically  significant  predictors 
of  choice  of  lawyer  or  mediator  by  wives  in  the  sample.  These  are  monthly  income  and 
level  of  education.  Together  with  findings  generated  by  cross-tabulations,  these  results 
suggest  that  wives  earning  less  than  $2,000  a  month,  and  who  have  not  graduated  from  high 
school  are  over-represented  among  wives  who  have  engaged  lawyers. 

The  same  eight  variables  that  were  entered  in  the  predictive  model  for  wives  were 
also  included  in  the  predictive  model  for  husbands.  Of  these  eight  variables,  two,  monthly 
income  and  a  duration  of  separation  were  statistically  significant  predictors  of  choice  of 
lawyer  or  mediator  by  male  clients  (Table  B).  When  combined  with  the  results  of  cross- 
tabulations,  these  findings  suggest  that  males  earning  $2,000.00  or  more  in  monthly  earnings 
and  who  have  been  separated  for  less  than  two  years,  are  over-represented  among  those 
male  clients  participating  in  mediation. 

Lawyer  /mediator  choices  and  spousal  violence 

For  the  total  sample,  Table  C  shows  the  association  between  all  of  the  instrumental 
hurting  measures  and  choice  of  lawyer  or  mediator  to  be  statistically  significant.  For  two 
of  the  three  measures  of  abuse,  NCI  hurting  and  NCI  abuse  (scale),  the  direction  of  the 
association  is  the  same:  a  significantly  higher  proportion  of  clients  who  report  these  forms 
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of  abuse  chose  mediation.  A  higher  proportion  of  more  recently  abused  clients  chose 
lawyers. 

The  association  between  each  of  the  two  Conflict  Tactic  Scale  measures  of  violence 
(minor  and  serious)  and  choice  of  lawyer  or  mediator  is  not  statistically  significant.  Conflict- 
implicated  abuse  or  violence  then,  does  not  have  a  significant  impact  upon  the  choice  of 
either  lawyer  negotiations  or  mediation  (Table  C). 

Among  females  (wives),  and  males  (husbands)  only  one  of  the  five  measures  of  abuse 
included  for  the  total  sample,  was  associated  with  choice  of  lawyer  or  mediator.  Specifically, 
Table  C  shows  a  statistically  significant  association  between  recent  abuse,  that  is  abuse 
occurring  during  the  six  months  prior  to  separation,  and  choice  of  lawyer  negotiations  or 
mediation  by  wives  or  husbands.  The  direction  of  the  association  however,  is  different  for 
wives  and  husbands.  Among  wives,  a  significantly  higher  proportion  who  reported  being 
subject  to  NCI  hurting  by  their  ex-partners,  chose  lawyers.  Among  husbands  who  reported 
the  same  hurtful  experiences,  a  higher  proportion  chose  mediators. 

Conclusions 

•  The  choices  of  mediation  clients  are  more  fully  informed  than  those  of  lawyer  clients. 

•  Lawyers  are  doing  a  poor  job  of  informing  their  clients  about  the  mediation  options 
open  to  them. 

•  Recency  of  abuse  influences  the  choice  of  marital  conflict  resolution  process. 
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ABUSE’ 


Summary  of  Findings  -  pre-processing  abuse 


•  Over  one-third  (37.6%)  of  clients  in  the  total  sample  report  being  the  victims  of  non¬ 
conflict-instigated  (NCI)  physical  hurting  by  their  partners  at  some  time  during  their  9  year 
(average)  relationship. 


•  Over  two-thirds  (69.6%)  of  clients  in  the  total  sample  (n=361)  report  being  the  victims 
of  non-conflict-instigated  (NCI)  emotional  abuse,  and  almost  two-thirds  (65.6%)  report 
being  the  victims  of  non-conflict  instigated  (NCI)  verbal  abuse  at  some  time  during  their  9 
year  (average)  relationship. 


•  Compared  with  clients  of  lawyers,  a  higher  proportion  of  mediation  clients  report  being 
the  victims  of  non-conflict  instigated  (NCI)  physical  abuse  (17.5%  vs  11.3%),  emotional 
abuse  (75.0%  vs  64.2%)  and  verbal  abuse  (72.5%  vs  58.5%). 


•  Compared  with  clients  of  mediators,  a  higher  proportion  of  lawyer  clients  report  being  the 
victims  of  non-conflict  instigated  (NCI)  abuse  during  the  last  six  months  prior  to  separating 
(69.8%  vs  42.5%). 


•  Approximately  equal  proportions  of  male  and  female  partners  admit  engaging  in  conflict- 
instigated  (CTS)  abuse  (99  wives  for  every  100  husbands). 


•  Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners  report 
being  the  victim  of  non-conflict  instigated  (NCI)  physical,  emotional  or  verbal  abuse  (56.7% 
vs  36.7%). 


•  Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners  report 
being  physically  hurt,  intentionally  (NCI),  by  their  partners  during  their  9  year  (average) 
relationship  (41.5%  vs  22.0%). 


See  Glossary  for  a  definition  of  the  various  kinds  of  abuse  reported  here.  See  also 
Table  5,  Table  8  and  the  Measurement  of  Variables  segment. 
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•  Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners  cite 
non-conflict  instigated  (NCI)  physical  or  emotional  abuse  as  a  major  reason  for  separating 
(61.0%  vs  31.4%). 

•  For  every  29  husbands  who  report  being  the  victims  of  non-conflict  instigated  (NCI)  abuse 
during  the  last  six  months  prior  to  separating,  100  wives  do  so. 

•  For  every  23  husbands  who  report  being  physically  hurt  (CTS)  by  their  wives,  100  wives 
report  being  physically  hurt  by  their  husbands. 

•  Monthly  income,  sex  (male)  and  partner’s  use  of  drugs  or  alcohol  as  a  major  reason  for 
separating  and  poor  communication  are  statistically  significant  predictors  of  non-conflict 
instigated  (NCI)  abuse  between  partners. 

•  Level  of  education  (no  post-secondary  education)  and  partner’s  use  of  drugs  or  alcohol 
as  a  major  reason  for  separating  are  statistically  significant  predictors  of  conflict  instigated 
abuse. 
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Summary  of  Findings  -  Post-processing  abuse 

•  Over  40%  of  females  in  the  lawyer  and  mediation  samples  report  being  emotionally  and 
verbally  abused  (NCI)  by  their  ex-partners  during  the  12  months  following  the  processing 
of  their  separations 


•  Approximately  6%  of  females  in  both  samples  report  being  physically  abused,  and  about 
8%  report  being  intentionally  hurt  (NCI)  by  their  ex-partners  during  the  12  months  following 
the  legal  processing  of  their  separations. 

•  The  difference  in  the  amount  of  post-processing  abuse  (emotional,  verbal  and  physical 
NCI  abuse)  reported  by  clients  of  lawyers  and  mediators  is  not  statistically  significant. 


•  Mediation  clients  report  greater  post-processing  decreases  in  verbal  and  emotional  (NCI) 
abuse  than  clients  of  lawyers  (31.2%  vs  13.7%). 


•  Six  variables  (completing  an  affidavit  with  hurtful  content,  level  of  education,  being 
abused  during  the  last  six  months  prior  to  separation,  monthly  income,  length  of  separation, 
partner’s  use  of  drugs  or  alcohol  prior  to  separation)  account  for  a  substantial  part  of  the 
variation  (38%)  in  post-processing  abuse  (NCI)  among  female  lawyer  clients. 

•  Statistically  significant  predictors  of  post-processing  (NCI)  abuse  are  completing  an 
affidavit  with  hurtful  content,  level  of  education  and  being  abused  during  the  last  six  months 
prior  to  separation. 


•  Completing  an  affidavit  with  hurtful  content  accounts  for  more  of  the  total  variation  in 
post-processing  (NCI)  abuse  among  female  lawyer  clients  than  the  other  two  statistically 
significant  predictors  (level  of  education  and  recency  of  abuse). 
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Pre-processing  spousal  abuse  * 

Table  5  shows  that  over  half  the  total  sample  (56.2%)  reported  being  abused  by  their 
ex-partners  during  the  last  six  months  prior  to  separation*  Compared  with  clients  in  the 
mediation  sample,  a  far  higher  proportion  of  clients  in  the  lawyer  sample  reported  being 
abused  during  this  period  (69.8%  vs  42.5%).  This  difference  is  statistically  significant 
(p<.05):# 

Verbal  and  emotional  pre-processing  abuse  is  reported  by  over  two-thirds  of  the 
clients  in  the  total  sample  and  physical  abuse  by  approximately  14%  of  them.  Between 
sample  differences  are  statistically  significant  only  for  verbal  abuse  (58.5%  for  the  lawyer 
vs  72.5%  for  the  mediation  sample).  A  slightly  higher  proportion  of  mediation  clients  report 
being  emotionally  abused  (75.0%  vs  64.2%). 

Over  half  the  total  sample  (51.8%)  report  abuse  as  a  major  reason  for  separating, 
with  more  lawyer  than  mediator  clients  falling  into  this  group  (58.5%  vs  45.0%).  This 
difference  is  statistically  significant  (p<.05). 


*  Note:  NCI  refers  to  non-conflict  instigated  abuse  and  pre-processing  abuse  refers  to  abuse  prior  to  the 
commencement  of  legal  processing. 


*  * 


Note:  these  findings  are  for  the  total  sample  (n=361)  not  the  comparison  sample  (n=263). 
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Table  5  Pre-processing  Non-conflict  Instigated  Spousal  Abuse,  Lawyer  and  Mediator 
Samples 


1 

SAMPLES 

TYPE  OF  VIOLENCE 

TOTAL1 

LAWYER2 

MEDIATOR3 

%YES 

%YES 

%YES 

Abuse  during  last  6  months 
prior  to  separation  (Q44) 

56.2 

69.8 

42.5** 

Abuse  Ever  (Q48) 

•  Physical 

14.4 

11.3 

17.5 

•  Emotional 

69.6 

64.2 

75.0 

•  Verbal 

65.5 

58.5 

72.5* 

Abuse  as  a  Major  Reason 
for  Separating 

51.8 

58.5 

45.0* 

Hurt  ex-partner  -  Why? 

(Q15) 

47.1 

49.1 

45.0 

•  Defend  self 

26.7 

28.3 

25.0 

•  Retaliate 

•  Other 

12.2 

9.4 

15.0 

Hurt  by  ex-partner 
•  Physical  (Q45) 

37.6 

37.7 

37.5 

Sample  n=  361 
Sample  n=  192 
Sample  n=  169 
*  P<D1 
P<. 05 
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Being  physically  hurt  by  an  ex-partner  is  reported  by  over  one-third  (37.6%)  of 
clients  in  the  total  sample,  the  lawyer  sample  (37.7%)  and  the  mediator  sample  (37.5%). 
Reported  reasons  for  hurting  an  ex-partner  vary,  with  self-defence  being  cited  most 
frequently  bv  clients  in  the  total  (47.1%),  lawyer  (49.1%)  and  mediator  (45.0%)  samples. 
Retaliation  as  a  reason  is  cited  by  approximately  one-quarter  of  the  clients  in  all  three 
samples. 

The  findings  presented  in  Table  5  do  not  identify  assailants  and  victims  by  sex. 
This  is  done  in  the  Tables  that  follow. 

Sex  differences  in  marital  and  post-processing  abuse 

The  responses  of  husbands  and  wives  in  the  total  sample  to  items  included  in  the 
Conflict  Tactics  Scale  are  presented  in  Table  6.  This  Table  shows  that  almost  one-third 
(30.6%)  of  the  wives  admit  "throwing,  smashing,  hitting  or  kicking  something"  and  over 
one-quarter  (27.2%)  admit  "pushing,  grabbing  or  shoving"  their  ex-partners.  The 
comparable  figures  for  husbands  are  39.5%  and  33.3%.  For  all  four  minor  violence 
items,  the  average  difference  between  the  percentage  of  husbands  and  wives  who  admit 
abusing  their  partners  is  less  than  5%.  The  comparable  difference  between  husbands 
and  wives  as  victims  of  their  ex-partner’s  abuse  is  6%.  For  the  four  severe  violence 
items,  the  percentage  differences  are  smaller.  As  abusers  and  victims  separating 
husbands  and  wives  differ  by  an  average  of  approximately  3%.  These  findings  support 
the  thesis  of  husband-wife  symmetry  in  marital  violence. 
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Table  6  Conflict-instigated  Abuse  by  Partners  and  Abuse  of  Partners  Reported  by 
Wives  and  Husbands,  Lawyer  and  Mediator  Samples  * 


CTS  ABUSE 
ITEMS 

Wife  as 
Abuser 

Wife  Abused 

Husband  as 
Abuser 

Husband 

Abused 

%Yes  ** 
(n=247) 

%Yes 

%Yes 

(n=112) 

%Yes 

A.  MINOR  ABUSE 

1.  Threatened  to  hit 
or  throw  something 
at  him,  her,  you 

23.4 

38.4 

22.7 

39.8 

2.  Threw,  smashed, 
hit  or  kicked 
something 

30.6 

43.8 

39.5 

54.3 

3.  Pushed,  grabbed 
or  shoved 

27.2 

41.6 

33.3 

49.1 

4.  Slapped 

15.2 

28.0 

16.6 

26.7 

B.  SEVERE  ABUSE 

1.  Hit  or  tried  to  hit 
with  something 

11.5 

303 

112 

25.1 

2.  Choked 

0.6 

12.8 

13 

15.1 

3.  Threatened  with 
gun  or  knife 

32 

9.0 

2.1 

82 

4.  Used  gun  or 
knife 

0.7 

43 

2.1 

3.8 

*  CTS  abuse  refers  to  abuse  as  measured  by  the  Conflict  Tactics  Scale. 

**  %Yes  refers  to  respondents  who  reported  engaging  in  the  itemized  conduct  or  being  a  target  of  such 
conduct  "one  or  more  times  a  day,  week,  month  or  past  six  months. 
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The  finding  of  sex  symmetry  is  based  upon  the  responses  of  husbands  and  wives 
who  were  not  married  to  each  other.  They  are  not  couples.  The  spouses  whose  reports 


of  conflict-instigated  (CTS)  abuse  are  presented  in  Table  7  are  couples.  The  Spousal 
Sex  Ratio  of  Assailants  (1)  and  (2)  are  measures  of  gender  differences  in  abusing  and 
being  abused  by  spouses  (wives  and  husbands).  More  specifically,  it  measures  the  ratio 
of  wives  to  husbands  who  admit  abusing  their  partners  (admitters  SSROAfl])  and  the 
ratio  of  wives  to  husbands  who  are  accused  by  their  partners  of  abusing  them  (accused 
SSROA[2]).  Table  7  presents  these  two  ratios  for  each  of  the  CTS  items  listed  and  also 
for  all  five  combined. 

For  all  five  items  the  SSROA(l)  (Admitted  Assailants)  is  99.  This  means  for 
every  100  husbands  who  admitted  abusing  their  wives  in  one  or  more  of  the  five  ways 
listed,  99  wives  admitted  doing  the  same  thing.  SSROA(l),  in  short,  is  approximately 
equal.  Gender  symmetry  prevails,  again.  Across  different  CTS  items,  gender  differences 
in  ratios  range  from  22  (hitting)  to  80  (slapping). 

Twenty-two  husbands  admitted  hitting  their  wives  for  every  100  wives  who  admit 
hitting  their  husbands.  However,  an  SSROA(2)  of  94  indicates  that  an  approximately 
equal  number  of  wives  and  husbands  are  accused  by  their  partners  of  hitting  them. 
Specifically,  for  every  100  husbands  who  accuse  their  wives  of  hitting  them,  94  wives 
accuse  their  husbands  of  the  same  thing.  Among  accused  assailants,  gender  differences 
in  ratios  vary  from  62  (slapping)  to  96  (threatening).  For  all  five  items  (total),  the 
SSROA(l)  (Admitted  Assailants)  is  99,  and  the  SSROA(2)  (Accused  Assailants)  is  96. 
This  means  for  every  100  wives  who  admit  abusing  their  husbands,  99  husbands 


Table  7 


Number  of  Conflict-Instigated  Assailants  and  the  Spousal  Sex  Ratio  of 
Assailants  (SSROA)  Among  Separating  Couples 
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CTS  ITEMS3 

ASSAILANTS:  ADMITTED 1 

ASSAILANTS:  ACCUSED 

Wives 

Husbands 

SSROA(l)4 

Wives 

Husbands 

SSROA  (2) 

Threatened  to  hit 
or  throw  something 

16 

12 

75 

24 

23 

96 

Threw, smashed, 
hit  something 

18 

27 

67 

36 

28 

76 

Pushed,  grabbed 
or  shoved 

19 

24 

79 

32 

28 

88 

Slapped 

10 

8 

80 

13 

21 

62 

Hit  with  something 

9 

2 

22 

16 

17 

94 

Total 

72 

73 

99 

122 

117 

96 

1.  Partner  admits  (reports)  abusing  his/her  partner  in  the  manner  indicated  by  the  CTS 
item. 

2.  Partner  accuses  partner  of  abusing  him/her  in  the  manner  indicated  by  the  CTS  item. 

3.  The  remaining  three  CTS  (severe  violence)  items,  choked,  threatened  to  use 
gun/knife  and  gun/knife  were  not  included  because  only  3  spouses  either  admitted  doing 
one  or  more  of  these  things  or  were  accused  of  them  by  their  partners. 

4.  The  SSROA(l)  is  calculated  by  dividing  the  larger  number  of  assailants  into  the 
smaller  and  multiplying  by  100.  Thus,  16/12  x  100  =  0.75  for  the  "threatened  to  hit" 
item.  This  means  for  every  100  wives  who  admitted  doing  this  75  husbands  made  the 
same  admission.  For  the  next  CTS  item  (threw,  smashed,  hit),  the  ratio  is  reversed. 

Here  SSROA(l)  -  67  means  for  every  100  husbands  who  admitted  throwing  etc.,  only  67 
wives  admitted  to  engaging  in  the  same  conduct. 
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admit  abusing  their  wives,  and  for  every  100  wives  accused  by  their  husbands  of  abusing 
them  in  one  or  more  of  the  five  ways  listed,  96  husbands  are  accused  by  their  wives  of 
doing  the  same  thing*  Gender  symmetry  in  abuse  clearly  prevails  among  ex-partners 
when  the  CTS  is  used  to  measure  spousal  abuse* 

When  the  responses  of  ex-partners  included  in  the  lawyer  and  mediation  samples 
are  examined  separately,  a  similar  sex  symmetrical  pattern  was  found  to  obtain  in  each 
of  them*  Averaging  the  percentages  reported  in  this  Table  reveals  the  following  pattern: 
25.0%  of  wives  and  30.0%  of  husbands  in  the  lawyer  sample  report  abusing  their  ex¬ 
partners  in  ways  classified  as  minor  in  the  CTS.  The  comparable  figures  for  wives  and 
husbands  in  the  mediation  sample  are  22.6%  and  263%  respectively. 

The  percentage  of  wives  who  report  being  abused  in  minor  ways  by  their  ex¬ 
partners  is  41.4  for  lawyer  clients  and  34.5  for  mediation  clients.  The  comparable  figures 
for  husbands  in  the  two  samples  are  47.6%  and  37.6%  respectively.  For  CIS  Minor 
Abuse  items  then,  sex  differences  in  abusing  and  being  abused  reported  by  lawyer  and 
mediation  clients  are  negligible. 

The  same  conclusion  applies  to  sex  differences  in  CTS  "Serious  Abuse":  the 
percentages  reporting  abusing  and  being  abused  are,  however,  smaller.  Thus  4.2%  of 
wives  and  5.6%  of  husbands  in  the  lawyer  sample  report  severely  abusing  their  ex- 
partners.  The  comparable  figures  for  wives  and  husbands  in  the  mediation  sample  are 
4.0%  and  2.6%.  Approximately  the  same  percentage  of  husbands  and  wives  in  the 
lawyer  sample  report  being  severely  abused  by  their  ex-partners  (15.0%).  The 
comparable  figures  for  wives  and  husbands  in  the  mediation  sample  are  8.5%  and  10.4%, 
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respectively. 

In  addition  to  the  Conflict  Tactics  Scale,  abuse  between  separating  couples  was 
measured  by  a  number  of  questions  about  non-conflict  instigated  abuse.  Findings 
presented  in  Table  8  reveal  that  a  markedly  higher  proportion  of  wives  in  the  two 
samples  report  being  abused  by  their  partners.  First,  almost  two-thirds  of  the  wives 
(61.0%)  and  less  than  one-third  of  the  husbands  (31.4%)  report  "partner’s 
physical/emotional  abuse  as  a  major  reason  for  separating".  Second,  56.7%  of  wives  and 
36.7%  of  husbands  report  being  physically,  emotionally  or  verbally  hurt  by  their  ex- 
partners  during  the  last  6  months  they  were  together.  Third,  almost  twice  the  number  of 
wives  report  being  physically  hurt  intentionally  by  their  ex-husbands  (41.5%  vs  22.0%)  at 
some  time  during  their  marriage.  These  differences  are  statistically  significant. 

The  Spousal  Sex  Ratio  of  the  three  abuse  items  included  in  Table  8  was  also 
calculated.  For  every  23  husbands  who  report  "physical/emotional  abuse  as  a  major 
reason  for  separating,"  100  wives  do  so.  For  every  29  husbands  who  report  experiencing 
"physical/emotional  abuse  for  any  reason  not  connected  with  an  ongoing  conflict  during 
the  6  months  before  you  separated,"  100  wives  do  so.  For  every  23  husbands  who  report 
being  "physically  hurt  intentionally,  ever,  by  their  ex-partner,"  100  wives  do  so. 

Taken  together  the  findings  presented  in  Table  8  indicate  that  sex  asymmetry 
characterizes  the  pattern  of  non-conflicted  instigated  abuse  between  separating  couples, 
with  separating  wives  reporting  much  higher  rates  of  being  abused  than  separating 


husbands. 


Table  8 


Non -Conflict  Instigated  Abuse  Reported  by  Wives  and  Husbands,  Total 
Sample 
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NON-CONFLICT  INSTIGATED 
ABUSE  (NCI) 

Wives 

%  Yes  (n=247) 

Husbands  l 

%  Yes  (n=112) 

1.  Partner’s  physical/emotional 

I  abuse  a  major  reason  for 

1  separating? 

61.0 

31.4** 

|  2.  Experienced  physical/emotional 

I  or  verbal  abuse  by  your  ex-partner 

I  for  any  reason  not  connected  with  . 
an  ongoing  conflict  during  the  6 
months  before  you  separated? 

56.7 

36.7** 

3.  Ex-partner  physically  hurt  you 
intentionally,  for  any  reason,  ever? 

4T5 

22.0* 

*  p<.01 

**p<.001 


Prediction 

In  this  segment,  we  shall  attempt  to  determine  how  reliably  factors  such  as 
monthly  income,  choice  of  lawyer  or  mediator  etc.  predict  abuse  by  male  ex-partners. 
What  we  are  looking  for  are  statistically  significant  predictors.  Statistically  significant 
predictors  are  reliable  predictors.  Usually,  their  degree  of  reliability  is  stated  as  a  level 
of  significance  such  as  p  <  .05  (only  5  times  in  a  hundred  would  you  get  the  same  result 
by  chance),  or  p<.01  (1  time  in  a  hundred)  or  p<,001  (1  time  in  a  thousand). 

It  is  also  relevant  to  note  that  the  same  variables  (factors)  are  used  to  predict 
different  kinds  of  abuse.  In  this  study,  abuse  between  separating  spouses  is  measured  in 
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two  independent  ways.  One  measure  is  the  Conflict  Tactics  Scale.  The  other  is  a 
number  of  non-conflict  instigated  (NCI)  questions.  The  former  yields  findings  about  the 
incidence  of  conflict  instigated  (CTS)  abuse.  The  latter  informs  us  about  the  incidence 
and  prevalence  of  non-conflict  instigated  (NCI)  abuse.  In  the  former  case,  our  predictors 
predict  reports  of  CTS  abuse.  In  the  latter  case,  predictors  predict  NCI  abuse.  In  some 
models  we  attempt  to  predict  "emotional,  verbal  or  physical  NCI  abuse,  taken  together". 
In  others,  our  predictors  predict  each  of  these  forms  of  abuse  separately. 

Non-conflict  instigated  hurting 

The  first  type  of  violent  victimization  we  shall  attempt  to  predict  is  "being 
physically  hurt  by  your  ex-partner,  ever."  Based  on  a  review  of  the  literature,  six 
predictor  variables  were  included  in  the  predictive  model.  These  were: 

•  monthly  income 

•  who  made  the  decision  to  separate 

•  poor  communication  as  a  major  reason  for  separating 

•  choice  of  lawyer  negotiation  or  mediation 

•  sex  (male) 

•  ex-partner  involved  in  drugs/alcohol  as  a  major  reason  for  separating 

Of  the  six  variables  entered  in  the  model,  three  were  statistically  significant 
predictors  of  "being  intentionally  hurt  by  your  partner"  (Table  D).  These  are  monthly 
income,  sex  (male),  and  drugs  or  alcohol  as  a  major  reason  for  separating.  These 
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findings,  together  with  the  results  of  a  contingency  analysis  indicate  that  wives  whose 
partners  fell  into  the  group  earning  less  than  $2,000  a  month  and  whose  use  of  alcohol  or 
drugs  was  cited  by  them  as  a  major  reason  for  leaving  them,  are  over-represented  among 
wives  who  report  being  intentionally  hurt  by  their  partners  during  their  relationship. 

Total  non-conflict  instigated  abuse 

Total  violence  is  measured  by  the  Total  Abuse  Index.  This  index  includes 
physical,  emotional  and  verbal  abuse  over  two  time  periods,  "ever"  and  "during  the  6 
months  before  you  separated."  Six  variables  were  entered  into  the  model  to  predict  total 
abuse.  These  are: 

•  monthly  income 

•  decision  to  separate 

•  choice  of  lawyer  negotiations  or  mediation 

•  sex 

•  ex-partner’s  drug  or  alcohol  problems  as  one  major  reason  for  separating 

•  poor  communication  as  one  major  reason  for  separating 

Four  statistically  significant  predictors  were  identified.  These  are,  monthly 
income,  sex  (male),  ex-partner’s  use  of  drugs  or  alcohol  as  a  major  reason  for  leaving 
and  poor  communication  as  a  major  reason  for  leaving  (Table  D).  These  findings 
indicate  that  husbands  and  wives  who  report  being  abused  are  over-represented  among 


clients  whose  partners  were  poor  communicators  and  users  of  alcohol  or  drags.  The 
findings  do  not  indicate  which  income  group  they  are  over-represented  in.  Other  data 
(cross-tabulations)  tell  us  that  they  are  over-represented  among  those  earning  less  than 
$2,000  a  month. 

These  findings  are  based  on  the  total  sample.  The  results  that  follow  are  based 
on  the  sub-sample  of  wives.  Five  variables  were  entered  into  the  model: 

•  monthly  Income 

•  decision  to  separate 

•  choice  of  lawyer  negotiations  or  mediation 

•  ex-partner’s  use  of  drugs  or  alcohol  as  a  major  reason  for  separating 

•  level  of  education 

Of  the  five  variables  entered  in  the  model,  two  turned  out  to  be  statistically 
significant  predictors  of  abuse  against  wives  (Table  D).  These  were,  poor 
communication  on  matters  relating  to  the  children  and  ex-partner’s  use  of  alcohol  or 
drags  as  a  major  reason  for  leaving.  Contingency  analysis  indicates  that  husbands  and 
wives  whose  partner’s  are  poor  communicators  and  users  of  alcohol  or  drugs  are  over¬ 
represented  among  those  who  report  being  abused. 
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Non-conflict  instigated  abuse 

Non-conflict  instigated  abuse  was  measured  by  the  question.  Have  you 
experienced  physical,  emotional  or  verbal  abuse  by  your  ex-partner  for  any  reason  not 
connected  with  an  on-going  conflict  during  the  6  months  before  vou  separated?"  *  This 
variable  was  regressed  on  7  variables  which  together,  constituted  the  predictive  model. 
These  variables  were: 

•  monthly  income 

•  decision  to  separate 

•  sex  (male) 

•  ex-partner  involved  in  drugs/alcohol  as  a  major  reason  for  separating 

•  poor  communication  as  a  major  reason  for  separating 

•  level  of  education 

•  choice  of  lawyer  negotiations  or  mediation 

Seven  variables  were  entered  in  the  predictive  model  Only  two  of  these,  choice 
of  lawyer  negotiations  or  mediation  and  sex  (male),  were  statistically  significant 
predictors  of  clients  who  report  being  hurt  by  their  partners  during  the  six  months  prior 
to  separating  (Table  D).  These  findings,  when  supplemented  by  contingency  Table 
findings,  indicate  that  wives  in  the  lawyer  sample  are  over-represented  among  clients 
who  report  being  hurt  by  their  partners  during  the  6  month  period  prior  to  separating. 


We  have  separated  out  this  (recency)  measure  of  abuse  because  we  are  interested  in  the  impact  of  abuse 
that  may  have  been  specifically  instigated  by  one  partner’s  decision,  or  stated  intention,  to  separate. 
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Conflict-instigated  fCTS)  minor  abuse 

Six  variables  were  entered  into  the  model  predicting  minor  (GTS)  abuse. 

These  are: 

•  monthly  income 

•  decision  to  separate 

•  choice  of.  lawyer  negotiations  or  mediation 

•  sex 

•  poor  communication  as  a  major  reason  to  separate 

•  level  of  education 

Two  of  the  six  variables  entered  in  the  model  were  statistically  significant 
predictors  of  minor  (CTS)  abuse.  Partner’s  use  of  alcohol  or  drugs  as  a  reason  for 
separating  and  those  who  have  not  graduated  from  high  school  are  over-represented  as 
partners  of  clients  who  report  being  abused  (Table  D). 

Five  of  these  six  variables  were  entered  into  a  model  predicting  conflict-instigated 
minor  abuse  against  wives  in  the  sample.  Overall,  the  model  correctly  predicted  64.0% 
of  the  minor  abuse  incidents  reported  by  female  in  the  two  samples.  Of  the  six  variables 
entered  in  the  model,  two  (partner’s  alcohol  and  drug  abuse  and  level  of  education)  were 
statistically  significant  predictors  of  minor  (CTS)  abuse  directed  against  wives  by  their 
partners.  Contingency  analysis  reveals  that  husbands  who  use  alcohol  or  drugs  to  the 
point  where  their  wives  cite  this  as  a  major  reason  for  leaving  them,  as  well  as  those  who 
have  not  graduated  from  high  school,  are  over-represented  among  wives  who  report 
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being  subjected  to  minor  (Cl'S)  abuse  by  their  partners. 

The  same  model  was  applied  to  predicting  minor  (Cl'S)  abuse  against  husbands. 
Overall,  the  model  predicted  70.5%  of  the  abuse  for  each  of  the  two  groups.  Of  the  six 
variables  entered  in  the  model,  only  one  (partner’s  use  of  drugs  or  alcohol)  was  a 
statistically  significant  predictor  of  minor,  conflict-instigated  abuse  of  husbands  by  their 
wives.  Wives  who  use  alcohol  or  drugs  to  the  point  where  their  husbands  cite  this  as  a 
major  reason  for  leaving  them,  are  over-represented  among  husbands  who  report  being 
subjected  to  minor  (CTS)  abuse  by  their  partners. 
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Conclusions 

•  The  incidence  of  non-conflicted  wife  abuse  is  very  high  among  separating  wives, 
with  over  one  in  two  reporting  the  experience  of  being  physically,  emotionally  or 
verbally  abused. 

•  The  incidence  of  physical  abuse  is  high  among  partners  who  eventually  decide  to 
separate,  with  four  out  of  every  ten  wives  bringing  this  experience  with  them  to 
the  mediators  and  lawyers  who  process  their  separations. 

•  Two  types  of  partner  abuse  are  experienced  by  female  partners,  conflict-instigated 
and  non-conflict  or  control  instigated. 

•  Partner  symmetry  and  asymmetry  in  abuse  varies  with  the  way  in  which  abuse  is 
measured,  with  the  use  of  the  Conflict  Tactics  Scale  producing  symmetry  and  the 
use  of  non-conflict  (feminist)  measures  producing  an  asymmetrical  (males  more 
abusive)  pattern. 

•  The  use/abuse  of  drags/alcohol  as  a  major  reason  for  separating  is  strongly 


associated  with  wife  abuse. 


82 


Post-processing  abuse 

Figure  2  shows  changes  in  the  proportion  of  females  in  the  mediation  and  lawyer 
client  samples  reporting  non-conflict-related  abuse  (pre-processing)  and  (post-processing) 
the  processing  of  their  separations.  A  perusal  of  this  figure  yields  the  following  findings. 

First,  all  three  forms  of  abuse  (emotional,  verbal,  physical)  decreased  following 
processing.  Second,  some  forms  of  abuse  decreased  more  markedly  than  others.  Thus, 
clients  of  lawyers  report  a  37.1%  decrease  in  NCI  hurting  (from  46.9%  to  9.8%),  and 
only  a  13.7%  decrease  in  verbal  and  emotional  abuse  (from  56.8%  to  43.1%).  Among 
clients  of  mediators,  NCI  hurting  decreased  by  43.0%  (from  49,2%  to  6.2%),  while 
verbal  and  emotional  abuse  decreased  from  81.2%  to  50.0%,  a  decrease  of  31.2%. 

Third,  when  the  four  types  of  abuse  are  included  in  a  composite  measure  (Abuse 
Scale),  we  find  a  statistically  significant  difference  in  the  proportion  of  mediation  and 
lawyer  clients  reporting  pre-processing  abuse.  Specifically,  a  significantly  higher 
proportion  of  mediation  clients  report  being  abused.  Differences  in  post-processing 
abuse,  however,  are  not  statistically  significant. 

Fourth,  the  greatest  reported  decreases  in  abuse  are  reported  for  verbal  and 
emotional  abuse  by  mediation  clients. 

Fifth,  after  the  processing  of  their  separations  has  been  completed,  approximately 
6%  of  females  in  both  samples  report  being  physically  abused,  and  about  8%  report 
being  intentionally  hurt  by  their  ex-partners. 
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Figure  2  Pre  and  post-processing  Spousal  Abuse  of  Females  in  the  Mediation 
and  Lawyer  Samples 
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Females  in  the  mediation  and  lawyer  samples  also  reported  on  the  conflict- 
instigated  abuse  (Conflict  Tactics  Scale)  they  experienced  before  and  after  the  legal 
processing  of  their  separations.  Decreases  in  "minor"  and  "serious"  physical  abuse  were 
not  statistically  significant.  The  mean  or  average  number  of  "serious"  abuse  incidents 
was  higher  for  females  in  the  lawyer  sample.  As  the  numbers  involved  are  small 
however,  this  finding  must  be  accepted  with  some  caution.  At  the  same  time,  it  is 
consistent  with  the  findings  for  emotional  and  verbal  abuse  (figure  2). 

In  interpreting  these  findings  two  considerations  are  relevant.  First,  the  single 
most  important  factor  responsible  for  the  decreases  in  post-processing  abuse  presented  in 
figure  2  is  the  fact  of  separation.  Physical  separation  decreases  physical  abuse  by 
decreasing  the  opportunities  for  both  conflict-instigated  and  non-conflict  instigated  abuse. 

Second,  female  mediation  clients  reported  higher  pre-processing  levels  of  abuse 
(physical,  verbal  and  emotional  abuse  scale).  This  difference  was  statistically  significant 
(p  <  .05).  Post-processing  differences  in  Abuse  Scale  scores  reported  by  female  clients  in 
the  two  samples  were  not  significantly  different.  These  findings  indicate  that  mediators 
started  the  process  with  a  higher  proportion  of  abused  female  clients  than  lawyers  did. 
However,  by  the  end  of  the  mediation  process,  the  proportion  of  female  clients  reporting 
post-processing  abuse  in  the  two  samples  was  approximately  the  same.  This  suggests  that 
mediation,  far  from  increasing  post-processing  abuse,  actually  made  a  contribution 
towards  decreasing  it. 

Another  source  of  support  for  this  interpretation  comes  from  comparing  the  mean 
or  average  levels  of  serious  Conflict  Instigated  Abuse  (CTS  measure)  for  female 
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mediation  and  lawyer  clients  before  mediation  and  lawyer  negotiation  started,  and  after 
they  were  completed.  The  pre-processing  mean  scores  were  approximately  equal.  Post¬ 
processing  mean  scores  however,  were  higher  for  lawyer  than  for  mediation  clients. 
Actually  the  difference  was  almost  statistically  significant  (p<.07).  In  short,  female 
lawyer  and  mediation  clients  began  the  legal  processing  of  their  separations  as  equals 
with  respect  to  the  amount  of  serious  Conflict  Instigated  Abuse  their  partners  had 
directed  towards  them,  but  12  months  after  their  separations  had  been  processed,  female 
lawyer  clients  reported  a  higher  amount  of  the  same  kind  of  abuse  by  their  ex-partners. 

Incidents  of  post-processing  abuse  reported  by  female  lawyer  clients  were  not 
confined  to  conflict  instigated  abuse.  In  fact,  quantitative  and  qualitative  data  indicate 
that  non-conflict  instigated  abuse  was  more  likely  to  occur.  Thus,  a  female  client  whose 
ex-partner  wanted  more  frequent  access  to  their  children  reports: 

...he  came  to  my  apartment.  He  kicked  and  punched  me, 
pushed  me  into  a  closet  and  started  screaming.  He  went 
home,  called  the  police  and  tried  to  lay  an  assault  charge 
against  me. 

During  their  marriage,  the  same  woman  reported,  "...on-going  verbal  abuse, 
manipulation  and  physical  threats."  She  reports  that  relations  with  her  ex-partner  have 
become  "worse"  since  the  processing  of  her  separation  and  that  she  and  her  children  are 
afraid  of  his  "...assaults,  manipulation  and  [attempts]  to  take  away  the  children." 

Another  female  lawyer  client  reported  that  after  completing  the  legal  processing 
of  their  separation,  her  "normally  calm  and  controlled"  ex-partner: 
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...verbally  abused  and  punched  me.  It  still 
hurts  to  this  day. 

More  ominously,  a  third  female  lawyer  client  first  reports  that  "mediation  is 
critically  important  because  of  extensive  social  problems,"  and  then  makes  the  following 
observation: 


Legal  process  invites  on-going  conflict  [after  completion  of  the 
separation  process].  Safety  of  the  ex-spouse,  particularly  the 
woman,  is  becoming  more  critical  as  men  seem  to  feel  that  to 
end  harassment  [legal  wranglings],  it  would  be  more  beneficial 
to  kill  ex-spouse  and  serve  sentence  of  2  years  or  less,  be 
given  custody  of  children...and  be  free  of  hassle. 

Compared  with  lawyer  negotiations  then,  mediation,  we  repeat,  was  found  to 
make  a  greater  contribution  towards  reducing  post-processing  abuse. 

But,  one  may  object,  is  it  not  possible,  or  even  likely,  that  factors  other  than 
mediation  or  lawyer  negotiations  really  account  for  these  findings?  For  example,  a 
higher  proportion  of  female  clients  in  the  lawyer  or  mediation  samples  may  have  been 

(a)  physically  and/or  non-physically  abused  prior  to  the  processing  of  their  separations, 

(b)  more  recently  abused  (i.e.  abused  during  the  first  six  months  prior  to  separating),  (c) 
separated  for  a  longer  period  of  time  prior  to  the  processing  of  their  separation  (time 
being  a  healer  of  wounds),  (d)  living  with  abusive  partners  who  also  had  drug/alcohol 
problems,  (e)  poorly  educated  and/or  poorer  economically  (these  are  correlated  with 
wife  abuse,  Smith,  1987). 

Hypotheses  involving  these  five  rival  explanatory  factors  were  formulated  and 
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tested.  Four  of  them  were  not  confirmed.  That  is  to  say,  the  differences  between  the 
female  mediation  and  client  samples  with  respect  to  factors  (a),  (c),  (d)  and  (e)  were  not 
statistically  significant.  In  addition,  the  association  between  each  of  these  factors  and 
post-processing  physical  abuse  and  NCI  hurting  was  not  statistically  significant.  On  the 
basis  of  these  findings  we  conclude  that  they  do  not  account  for  the  findings  described 
earlier. 

There  is  a  statistically  significant  difference  between  females  in  the  two  samples 
with  respect  to  recency  of  abuse  (factor  (b)).  More  specifically,  a  significantly  higher 
proportion  of  females  in  the  lawyer  sample  (67.0%  vs  46.2%)  report  being  abused  during 
the  last  six  months  prior  to  separating  (p  <  .05).  Moreover,  recency  of  abuse  is 
significantly  associated  with  the  choice  of  lawyer  negotiations  (p  <  .05),  and  with  the  post¬ 
processing  verbal  abuse  (p  <  .05).  The  association  between  recency  of  abuse  and  physical 
abuse,  intentionally  hurting  and  verbal  abuse  is  not  statistically  significant.  On  the  basis 
of  these  findings  we  conclude  that  recency  of  abuse  does  not  account  for  differences  in 
the  before/after  and  after/before  abuse  patterns  for  female  lawyer  and  mediation  clients. 

Having  eliminated  a  number  of  rival  or  alternative  explanations,  we  turn  our 
attention  to  the  problem  of  identifying  mechanisms  which  would  explain  why  the  patterns 
for  NCI  hurting  and  physical  abuse  reported  by  female  mediation  and  lawyer  clients  are 
different.  Previous  research  (Ellis  and  Stuckless,  1992)  suggested  that  completing  an 
affidavit  may  be  implicated  in  these  outcomes.  Questionnaire  number  two  included  six 
affidavit-related  questions  (Questions  35-39).  Of  these,  one  was  especially  significant. 
This  was  Q38:  "Did  your  affidavit  contain  true  statements  or  information  that  would  hurt 
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your  partner?" 

The  next  step  involved  examining  the  association  between  completing  an  affidavit 
with  hurtful  content  and  post-processing  abuse.  The  association  was  statistically 
significant  (p  <  .05).  This  finding  supports  the  conclusion  that  completing  an  affidavit 
with  hurtful  content  is  one  of  the  mechanisms  accounting  for  the  statistically  significant 
differences  in  the  before/after,  after/before  patterns  reported  by  female  lawyer  and 
mediation  clients. 

Qualitative  data  provide  further  support  for  this  conclusion.  Representative 
comments  from  lawyer  clients  read  as  follows: 

...too  much  emphasis  on  affidavits...  (male) 

mediation  would  be  a  good  alternative  to  reduce  stress  and 
conflict  frequently  caused  by  affidavits...  (female) 

In  this  connection,  it  is  relevant  to  note  that  we  may  have  underestimated  the 
negative  impact  of  this  factor  (mechanism)  by  asking  about  the  inclusion  of  "true'1  hurtful 
content  rather  than  "any"  (true  or  untrue)  hurtful  content  in  affidavits.  If  hurtful  but  true 
statements  increase  the  likelihood  of  post-processing  physical  abuse,  untrue  hurtful 
statements  may  be  associated  with  even  greater  increases  in  the  probability  of  physical 
abuse  following  the  processing  of  separations. 

On  the  other  hand,  the  comparison  between  a  "mediation  pilot  project"  and  lawyer 
negotiations  may  have  increased  the  positive  (physical  abuse  preventative)  impact  of  the 
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former  relative  to  the  latter.  In  this  comparison/evaluation  study,  lawyer  negotiations 
are  being  compared  with  a  court-based  mediation  process  that  was  changed  in  a  number 
of  ways.  These  changes  were  in  place  during  the  three  year  study  period.  Included 
among  them  were  changes  facilitating  the  disclosure  of  partner  abuse,  the  screening  for 
partner  abuse  and  the  monitoring  of  partner  abuse  from  the  first  to  the  last  mediation 
session.  These  changes,  and  their  consistent  implementation  by  staff  mediators,  probably 
makes  the  pilot  mediation  process  we  studied  unique,  or  at  least  unusual.  Taken 
together,  they  may  have  contributed  to  narrowing  post-processing  differences  in  partner- 
abuse  between  mediation  and  lawyer  clients  by  bringing  about  greater  decreases  in  abuse 
among  clients  of  mediators. 

The  penultimate  step  in  accounting  for  post-processing  abuse  involves  an 
examination  of  the  associations  among  all  of  the  variables  referred  to  earlier,  including 
those  which  are  possible  rival  or  alternative  explanatory  factors.  These  are  presented  in 
Table  E  (mediation,  female  sample)  and  Table  F  (lawyer,  female  sample).  Perusal  of 
these  two  matrices  reveals  that  the  association  between  pre-processing  and  post- 
)rocessing  abuse  is  statistically  significant  among  lawyer  clients  (pc.Ol),  but  not  among 
nediation  clients.  On  the  other  hand,  the  association  between  partner’s  drug/alcohol 
>roblems  and  post-processing  abuse  is  statistically  significant  among  mediation  clients 
p  <  .05),  but  not  among  lawyer  clients.  The  association  between  monthly  income  and 
»ost-processing  abuse  is  not  statistically  significant  among  client  in  either  sample.  The 
ssociation  between  level  of  education  and  post-processing  abuse  is  statistically 
gnificant  among  lawyer  clients  (p<.01),  but  not  among  mediation  clients. 
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The  association  between  recency  of  abuse  and  post-processing  abuse  is  statistically 
significant  in  the  lawyer  sample  (p  <  .05),  but  not  in  the  mediation  sample.  Length  of 
separation  and  post-processing  abuse  are  not  significantly  associated  with  post-processing 
abuse  in  either  the  mediation  or  the  lawyer  sample* 

Taken  together,  Tables  E  and  F  reveal  that  9  of  the  18  variables  included  in  them 
are  significantly  associated  with  post-processing  abuse.  The  next  and  final  step  in  the 
analysis  involves  entering  6  variables  suggested  by  prior  research/theory  into  a  model 
which  reveals  how  well  they  account  for  post-processing  abuse,  individually  (when  the 
effects  of  the  other  variables  are  controlled)  and  jointly.  Regression  analysis  (ordinary 
least  squares)  does  this.  The  results  of  regressing  post-processing  abuse  (scale)  on  these 
seven  variables  are  presented  in  Table  G. 

Table  G  shows  that  the  seven  variables  included  in  the  Table  jointly  explain  38% 
of  the  total  variance.  This  is  a  very  respectable  figure.  Moreover,  the  model  itself  is 
statistically  significant  (Fc.OOl).  Three  of  the  six  variables  are  statistically  significant 
predictors  of  post-processing  abuse.  These  are  completing  an  affidavit  with  hurtful 
content,  level  of  education  and  recency  of  abuse.  Of  these  three  variables,  completing 
an  affidavit  with  hurtful  content  accounts  for  most  (i.e.  14.0%)  of  the  total  variation 
explained  (i.e.  38.0%). 

These  results,  as  well  as  the  results  of  the  other  step-wise  regression  analyses  in 
which  choice  of  mediator  or  lawyer  negotiations  was  entered  as  a  predictor  variable, 


This  association  is  not  presented  in  either  table  E  or  F  because  the  matrices  are  too  large  to  permit 
further  inclusions. 
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indicate  that  the  mechanism  which  prevented  the  achievement  of  greater  decreases  in 
post-processing  abuse  among  female  lawyer  clients  is  the  inclusion  of  hurtful  content  in 
affidavits. 

In  addition  to  this  lawyer  influenced  mechanism,  non-significant  decreases  in  post¬ 
processing  physical  abuse  among  lawyer  clients  are  also  predicted  by  two  factors  over 
which  lawyers  have  little  control  These  are  the  level  of  education  of  their  clients  -  they 
are  more  poorly  educated  than  mediation  clients  —  and  recency  of  abuse  —  more  lawyer 
than  mediation  clients  reported  being  recently  abused. 

Conclusion 

•  Mediation  makes  a  greater  contribution  towards  decreasing  post-processing  physical 
and  emotional  abuse  than  does  lawyer  negotiations. 


' 
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POWER  IMBALANCES 


Summary  of  Findings  -  Power  imbalances 


•  Compared  with  males,  a  higher  proportion  of  females  report  that  their  partner’s  made 
decisions  about  their  "own  employment"  (19.6%  vs  1.4%)  about  "their  friends"  (40.8%  vs 
25.8%)  and  about  money  (42.0%  vs  22.7%). 


•  Compared  with  females,  a  higher  proportion  of  males  report  that  their  partner’s  made 
decisions  about  the  "education  of  their  children"  (21.6%  vs  7.4%),  "the  number  of  children" 
to  have  (30.6%  vs  18.5%)  and  the  decision  to  "have  children"  (143%  vs  9.2%). 


•  Female  mediation  clients  report  that  25.6%  of  the  decisions  made  in  9  different  areas  (e.g. 
money,  employment,  sex,  children,  friends)  were  made  by  them,  23.2%  by  their  partners  and 
51.3%  were  jointly  made. 


•  Female  clients  of  lawyers  report  that  29.9%  of  the  decisions  made  in  9  different  areas 
(e.g.  money,  employment,  sex,  children,  friends)  were  made  by  them,  28.9%  by  their  partners 
and  41.2%  were  jointly  made. 


•  Compared  with  female  clients,  a  higher  proportion  of  males  report  that  decisions  in  the 
9  areas  were  jointly  made  (61.4%  vs  45.4%). 


•  Approximately  equal  proportions  of  male  and  female  clients  report  being  able  to  stand 
up  for  themselves  "better"  than  their  partners  (38.6%  vs  35.9%),  "as  well  as"  their  partners 
(43.9%  vs  38.5%)  and  "less  well  than"  their  partners  (17.5%  vs  25.6%). 


•  Approximately  equal  proportions  of  male  and  female  clients  report  having  received  an 
undergraduate  or  graduate  education  (38.6%  vs  37.2%). 


•  A  significantly  higher  proportion  of  males  than  females  report  earning  an  income  of 
$2,000.00  or  more  per  month  (53.8%  vs  30.1%). 
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One  of  the  ’specific  evaluations’  called  for  in  the  Request  for  Proposals  (page  6)  had 
to  do  with  how  the  mediation  project  had  ”...  addressed  concerns  about ...  power  imbalances 
between  spouses."  In  attempting  to  answer  this  question,  we  began  by  examining  pre¬ 
processing  imbalances  in  power  between  males  and  females.  Findings  presented  in  Table 
9  show  considerable  variation  across  specific  items.  For  example,  84.3%  of  males  and 
58.9%  of  females  (comparison  sample)  report  making  their  own  decisions  about  their 
employment.  On  the  other  hand,  50.8%  of  females  and  only  5.9%  of  males  report  making 
decisions  about  the  education  of  their  children.  For  six  of  the  nine  items  included  in  this 
Table,  a  higher  proportion  of  females  reported  making  the  decisions  about  them  (money, 
moving,  having  children,  #  of  children,  children’s  education,  vacations).  A  higher  proportion 
of  males  reported  making  the  decisions  about  their  own  employment  and  friends. 

A  slightly  different  picture  emerges  when  males  and  females  are  compared  with 
respect  to  the  decisions  they  attribute  to  their  partners.  For  6  of  the  9  items,  a  higher 
proportion  of  females  report  that  their  partners  made  the  decision  (money,  my  employment, 
moving,  friends,  sex  and  vacations).  When  the  responses  to  all  9  items  are  averaged, 
however,  Table  9  shows  that  there  are  relatively  small  differences  in  the  proportions  of 
males  and  females  reporting  "me"  (21.1%  vs  28,2%)  and  "my  partner"  (17.5%  vs  26.5%). 
On  the  basis  of  these  findings  we  conclude  that  males  and  females  are  approximately  equal 
in  the  decision  power  they  report  wielding. 

The  difference  in  the  proportions  reporting  that  decision  were  jointly  made,  i.e.  "both" 
is  significant  (61.4%  vs  45.4%).  Compared  with  females,  a  higher  proportion  of  males 
report  that  decisions  are  jointly  made.  Because  of  the  patterning  of  the  "me"  and  "my 
partner"  decisions,  this  finding,  on  its  own,  cannot  be  used  to  support  the  conclusion  that 
males  in  the  comparison  sample  wielded  greater  power  than  females  in  the  same  sample. 

The  decisions  made  by  males  and  female  in  the  mediation  sample  were  also  compared. 
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When  the  responses  to  all  9  items  are  averaged.  Table  9  shows  that  25.6%  reported  "me", 
23.2%  "my  partner"  and  513%  "both".  The  responses  of  male  mediation  clients  (not  shown 
in  this  Table)  are  not  dissimilar.  Specifically,  233%  reported  "me",  17.6%  reported  "my 
partner"  and  49.7%  reported  "both". 

Table  9  also  shows  that  females  in  the  mediation  and  lawyer  samples  do  not  differ 
greatly  in  the  decision  making  power  they  report  wielding.  Thus,  when  the  responses  to  all 
9  items  are  averaged,  the  proportions  reporting  "me",  "my  partner"  and  "both"  are  25.6%  vs 
29.9%,  23.2%  vs  28.9%  and  513%  vs  41.2%  respectively.  These  small  differences  are  very 
similar  to  those  which  exist  between  males  and  females  in  the  mediation  sample. 

A  second  indicator  of  pre-processing  power  imbalances  is  differences  in  education. 
When  these  are  examined  we  find  that  male  and  female  mediation  clients  are  equally  well 
educated  (38.6%  vs  37.2%  report  having  received  an  undergraduate  or  graduate 
education). 

A  third  indicator  of  power  imbalances  was  a  question  asked  of  all  mediation  clients 
prior  to  participating  in  the  mediation  process,  and  of  all  lawyer  clients  prior  to  retaining 
lawyers  to  negotiate  settlements  for  them.  This  question  was:  "At  present,  if  there  is  a 
disagreement,  how  well  can  you  stand  up  for  yourself  and  state  your  own  position  compared 
with  your  spouse?"  When  the  responses  of  males  and  females  were  compared,  no  significant 
differences  were  found  among  the  proportions  reporting  "better"  (38.6%  vs  35.9%),  "equally 
well"  (43.9%  vs  38.5%)  and  "less  well"  (17.5%  vs  25.6%).  Moreover,  this  variable  is  not 
significantly  associated  with  any  of  the  major  outcomes  of  this  study  (Tables  E  and  F, 
Appendix  3). 


Table  9 


Power-Control  Imbalances,  by  Sample  and  Sex 


Decisions  1 

SAMPLES 

Females 

Comparison 

Mediation 

(n-79) 

Percent 

Lawyer 
(a -102) 

Percent 

Males 

(n=82) 

Percent 

Females 

(n=179) 

Percent 

me 

part¬ 

ner 

both 

me 

part¬ 

ner 

both 

me 

part¬ 

ner 

both 

me 

part¬ 

ner 

both 

Money 

16.9 

40.0 

43.1 

26.1 

435 

30.4 

12.1 

22.7 

652 

223 

42.0 

35.7 

My 

employment 

585 

123 

29  2 

59.1 

24.7 

16.1 

843 

1.4 

143 

58.9 

19.6 

215 

Moving 

92 

36.9 

53.8 

25.6 

25.6 

48.8 

123 

123 

75.4 

185 

305 

51.0 

Have 

children 

10.4 

42 

85.4 

225 

12.7 

64.8 

8.9 

143 

763 

17.6 

92 

731 

#  of  children 

28.6 

8  2 

633 

28.6 

25.7  ■ 

45.7 

82 

30.6 

612 

28.6 

185 

52.9 

My  friends 

323 

41.9 

25.8 

253 

40.0  ■ 

34.7 

40.9 

25.8 

33  3 

283 

403 

312 

Sex 

143 

39.7 

46.0 

103 

363 

52.9 

12.7 

16.9 

70.4 

12.0 

38.0 

50.0 

Education 

(children) 

40.8 

6.1 

53.1 

575 

82 

342 

5.9 

21.6 

725 

503 

7.4 

41.8 

Vacations 

19.6 

17.6 

62.7 

13.9 

43.1 

43.1 

5.0 

11.7 

833 

163 

325 

51.2 

All  decisions: 
Averages 

25.6 

23.2 

513 

29.9 

28.9 

412 

21.1 

175 

61.4 

282 

265 

45.4 

1.  Q  Listed  Below  are  a  number  of  statements  about  how  couples  who  are  married  or  live 
together  make  decisions  about  various  things.  For  each  of  these,  please  indicate  who  made  the 
decision  in  your  relationship. 
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These  differences,  or  rather  lack  of  them,  do  not  appear  to  reflect  differences  in 
economic  resources  which  are  associated  with,  or  reflect,  differences  in  power.  Instead,  they 
co-exist  with  income  inequality.  Specifically,  53.8%  of  males,  but  only  30.1%  of  females  in 
the  mediation  sample  earn  $2,000  or  more  per  month. 

In  evaluating  these  descriptive  findings,  three  considerations  ought  to  be  kept  in  mind. 
First  and  foremost,  partners  in  the  mediation  sample  had  been  "screened  in"  by  mediators 
who  had  not  detected  personal,  role  or  gender-based  power  imbalances  which,  in  their 
judgment,  were  great  enough  to  adversely  influence  the  bargaining  capacity  of  the  lower 
income  earner  partner. 

Second,  it  is  possible  that  mediation  process-relevant  power  imbalances  favouring 
males  were  present,  but  our  questions,  and  the  mediators,  did  not  detect  them.  In  reply  we 
admit,  as  other  researchers  would,  that  questions  we  did  not  ask,  or  questions  we  did  ask 
but  in  the  wrong  way,  may  vitiate  the  findings.  At  the  same  time,  we  did  attempt  to 
measure  power  imbalances  using  a  number  of  different  questions  and  these  yielded 
consistent  results.  Third,  perusal  of  unsolicited  comments  made  by  clients  and  recorded 
verbatim  in  the  questionnaire  revealed  no  evidence  indicating  that  mediation  process 
relevant  power  imbalances  were  subjectively  experienced,  and/or  that  they  adversely 
influenced  the  capacity  of  female  partners  to  bargain  as  equals.  Power  imbalances  may  well 
exist  -  despite  our  best  efforts  to  detect  them  -  in  our  sample  of  mediation  clients,  but 
those  who  insist  upon  them  even  after  screening,  may  well  be  hurting  rather  than  helping 
women,  especially  battered  women,  who  are  separating  from  their  partners. 

In  this  specific  connection,  feminist  lawyer  Martha  Mahoney  notes: 
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In  contested  custody  decisions...  women  are...  at  risk  that  either  too  much 
strength  or  too  little  strength  may  be  held  against  them...  the  portrait  of 
battered  women  as  pathologically  weak  -  the  court’s  version  of  what  feminists 
have  told  them  -  may  disservice  mothers  seeking  custody  (1991:4) 

Essentially,  the  same  warning  is  stated  by  another  feminist,  Phyllis  Chesler,  in  her  book 
Mothers  on  Trial:  The  Battle  for  Children  and  Custody  (1986).  In  sum,  the  structuralist 
thesis  which  holds  that  structural  sources  of  gender  inequality  inevitably  create  inter¬ 
personal  inequalities  that  disadvantage  female  partners  participating  in  mediation  is  one  that 
is  politically  disadvantageous  for  women  because  it  denies  them  the  capacity  to  make 
choices  and  act  in  terms  of  them.  It  is  also  legally  disadvantageous  because  judges  who 
believe  it  may  make  decisions  which  run  counter  to  women’s  interests  and  what  they  believe 
is  the  well  being  of  their  children. 

Having  discovered  approximate  equality  in  power  between  male  and  female 
mediation  clients,  we  then  focused  on  how  mediators  had  addressed  this  situation.  This  was 
done  by  examining  the  responses  of  mediation  clients  to  the  following  question:  "Looking 
back  on  the  mediation  you  have  just  completed,  which  of  the  following  best  describes  your 
mediator?"  Over  81%  (61  of  77)  of  female  clients  reported  "did  not  take  sides,"  15.8% 
reported  "took  my  partner’s  side,"  and  2.6%  reported  "took  my  side."  The  comparable 
figures  for  male  mediation  clients  are  71.2%,  25.4%  and  3.4%  respectively. 

We  conclude  this'  segment  with  two  caveats.  First,  mediation  (and  lawyer 
negotiations)  take  place  under  the  threat  canopy  of  struggle  (page  33).  Struggles, 
(interpersonal  exchanges  involving  the  threat  or  use  of  physical  force)  place  a  premium  on 
physical  size.  Here,  a  clear  imbalance  of  power  favouring  males  exists.  This  imbalance, 
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however,  may  not  be  unique  to  clients  in  the  mediation  sample..  It  also  favours  males  in  the 
lawyer  sample. 

Secondly,  economic  differences  between  male  and  female  partners  are  not  as  great 
in  our  sample  as  they  would  be  among  clients  retaining  lawyers  privately.  Here,  economic 
inequality  favouring  males  retaining  lawyers  privately  may  well  constitute  an  imbalance  in 
power  that  disfavours  females. 


Conclusions 

•  Males  and  females  in  the  mediation  sample  did  not  differ  significantly  with  respect  to 
power  imbalances  as  these  were  measured  in  this  study. 


•  Male  and  female  clients  of  lawyers  and  mediators  varied  with  respect  to  matters  over 
which  they  report  wielding  greater  decision  making  power,  but  overall,  they  did  not  differ 
significantly  with  respect  to  power  imbalances. 
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SETTLEMENT  OF  ISSUES 


Summary  of  findings  -  Settlement  of  issues 


•  Among  females  in  the  mediation  sample,  the  highest  proportion  (692%)  want  the  issue 
of  access  settled. 


•  Among  females  in  the  lawyer  sample,  the  highest  proportion  (63.7%)  want  the  issue  of 
child  support  settled. 


•  A  higher  proportion  of  females  in  the  lawyer  sample  than  in  the  mediation  sample  wanted 
the  issue  of  child  support  settled  (63.7%  vs  47.4%). 


•  Compared  with  females  in  the  lawyer  sample,  a  higher  proportion  of  females  in  the 
mediation  sample  report  very  serious/serious  disagreements  over  the  issue  of  child  support 
(83.7%  vs  69.4%)  prior  to  commencing  the  legal  processing  of  their  separations. 


•  The  proportion  of  males  and  females  in  the  mediation  sample  who  brought  the  issues  of 
custody,  access,  and  property  division  to  mediation  were  not  significantly  different. 


•  Compared  with  other  issues,  the  highest  proportion  of  all  clients  (comparison  sample) 
(43.7%)  expected  to  have  to  litigate  the  issue  of  child  support. 


•  The  proportion  who  expected  to  have  to  go  to  court  to  settle  issues  in  contention  was 
similar  for  females  in  the  mediation  and  lawyer  samples. 


•  Compared  with  female  mediation  clients,  a  significantly  higher  proportion  of  males  in  the 
mediation  sample  reported  serious  disagreements  over  the  issue  of  child  support  (83.7%  vs 
63.6%)  and  custody  (813%  vs  643%). 


•  Compared  with  males  in  the  mediation  sample,  a  significantly  higher  proportion  of  female 
mediation  clients  expected  to  have  to  go  to  court  and  let  a  judge  settle  the  issue  of  child 
support  (45.9%  vs  28.9). 
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•  Compared  with  females  in  the  lawyer  sample,  females  in  the  mediation  sample  reported 
spending  twice  as  much  time  trying  to  settle  the  issues  of  custody  and  access  (11  months  vs 
5  months  and  12  months  vs  6  months  respectively),  and  less  time  trying  to  settle  the  issues 
of  child  support  (7  months  vs  12  months)  prior  to  commencing  lawyer  negotiations. 

•  Compared  with  males  in  the  mediation  sample,  female  mediation  clients  reported 
spending  less  time  trying  to  settle  the  issue  of  access  (9*5  months  vs  13  months)  prior  to 
commencing  mediation. 


•  Compared  with  females  in  the  mediation  sample,  a  significantly  higher  proportion  of 
females  in  the  lawyer  sample  got  the  (sole)  custody  arrangement  they  wanted  (85.0%  vs 
67.2%). 


•  Compared  with  females  in  the  lawyer  sample,  a  higher  proportion  of  females  in  the 
mediation  sample  got  the  monthly  child  support  payments  they  wanted  (78.8%  vs  67.6%). 
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To  the  question,  "Which  issues  did  you  bring  to  mediation  or  lawyer  negotiation  for 
settlement?",  over  two  thirds  (68.7%)  of  the  clients  in  the  comparison  sample  answered, 
"access"  (Table  10).  Close  to  40%  wanted  the  issues  of  custody  and  child  support  settled. 
Approximately  one-third  were  contesting  the  issue  of  property  division.  The  smallest 
fraction,  about  one-tenth,  wanted  the  issue  of  spousal  support  settled. 

Table  10  also  presents  the  results  of  sub-sample  comparisons.  For  females  in  the 
mediation  and  lawyer  samples,  the  major  findings  are  first,  the  highest  proportion  of  females 
in  the  mediation  sample  (69.2%)  wanted  the  issue  of  access  settled.  Second,  the  highest 
proportion  of  females  in  the  lawyer  sample  (63.7%)  wanted  the  issue  of  child  support 
settled.  Third,  compared  with  females  in  the  mediation  sample,  a  significantly  higher 
proportion  of  females  in  the  lawyer  sample  wanted  the  issue  of  child  support  settled  (63.7% 
vs  47.4%).  Fourth,  between  sample  differences  on  other  issues  are  not  great. 

The  proportion  of  males  and  females  in  the  mediator  sample  who  brought  the  issue 
of  spousal  support  (53%  vs  14.3%),  custody  (43.1%  vs  40.0%),  access  (74.1%  vs  69.2%)  and 
property  division  (27.6%  vs  27.4%)  to  mediation  were  not  significantly  different.  The 
proportions  bringing  child  custody  were  significantly  different  (31.0%  for  males  and  47.4% 
for  females). 

A  comparison  between  male  and  female  partners  (comparison  sample)  yields  these 
major  findings.  First,  access  is  the  issue  in  contention  for  the  highest  proportion  of  both 
males  (70.8%)  and  females  (67.1%).  Second,  a  higher  proportion  of  females 
wanted  the  issue  of  child  support  settled  (44.7%  vs  30.8%).  Third,  male/female 
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Table  10  Issues  in  Contention,  by  Sample  and  Sex 


Issues  1 

SAMPLES  [ 

Comparison 

Females 

Mediation 

Comparison 

All 

(n=263)  2 
%  Yes 

Mediation 

(n=77) 

%  Yes 

Lawyer 
(n = 102) 
%  Yes 

Males 
(n=57) 
%  Yes 

Females 

(n=77) 

%  Yes 

Males 
(n=82) 
%  Yes 

Females 

(n=179) 

%  Yes 

Spousal 

support 

10,7 

143 

23.9 

53 

143 

4.7 

15.1 

Child 

support 

38.7 

47.4 

63.7 

31.0 

47.4 

303 

44.7 

Custody 

39.6 

40.0 

29.4 

43.1 

40.0 

43.1 

36.9 

Access 

68.7 

692 

52.0 

74.1 

69  2 

70.8 

67.1 

Property 

division 

32.0 

27.4 

39  2 

27.6 

27.4 

27.7 

353 

1.  Q  Which  issues  did  you  bring  to  mediation/lawyer  negotiations? 


2.  Males  and  females  in  the  Comparison  Sample  do  not  sum  to  263  because  sex  was  not 
coded  for  respondents. 
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Table  11  Seriousness  of  Disagreements  Over  Issues,  by  Sample  and  Sex 


Issues  1 

SAMPLES  j 

Comparison 

Females 

Mediation 

Comparison 

AM 

(n=263)  2 
%  Yes 

Mediation. 

(n=77) 

%  Yes 

Lawyer 
(n=102) 
%  Yes 

Males 
(n=57) 
%  Yes 

Females 

(n=77) 

%  Yes 

Males 
(n=82) 
%  Yes 

Females 
(n  =  179) 

%  Yes 

Access 

76.6 

743 

873 

69.4 

743 

63.8 

85.7 

Custody 

733 

813 

703 

643 

813 

72.9 

73  3 

Child 

Support 

733 

83.7 

69.4 

63.6 

83.7 

69.0 

152 

Property 

743 

(n=101) 

75.0 

(n=36) 

72.4 

76.9 

75.0 

75.0 

733 

1.  Q  How  serious  are  the  disagreements  (with  your  partner)  over  these  issues? 

2.  Percent  who  reported  the  disagreements  as  "very  serious"  or  "serious." 
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differences  on  the  other  issues  are  not  significant 

The  issues  brought  to  lawyers  and  mediators  for  settlement  were  associated  with 
different  degrees  of  contention  or  disagreement  for  females  the  mediation  and  lawyer 
samples.  Comparisons  presented  in  Table  11  yield  these  major  findings:  First,  a  higher 
proportion  of  females  in  the  mediation  sample  report  serious/very  serious  disagreements 
over  the  issue  of  child  support  (83.7%  vs  69.4%)  prior  to  the  start  of  the  legal  processing 
of  their  separations.  Second,  the  proportion  of  females  in  the  two  sample  reporting  serious 
disagreement  over  the  remaining  issues  were  not  significantly  different. 

Comparisons  between  males  and  females  in  the  mediation  sample  reveal  that 
significantly  higher  proportions  of  females  reported  serious  disagreement  over  the  issue  of 
child  support  (83.7%  vs  63.6%)  and  custody  (813%  vs  64.5%).  The  proportions  of  males 
and  females  reporting  serious  disagreements  over  the  remaining  issues  prior  to  commencing 
mediation  were  not  significantly  different. 

A  comparison  between  males  and  females  yields  these  major  findings:  First,  a 
significantly  higher  proportion  of  females  report  serious/very  serious  disagreements  over  the 
issue  of  access  (85.7%  vs  63.8%).  Second,  between  sample  differences  between  males  and 
females  in  the  seriousness  of  disagreements  on  the  other  issues  are  not  significant 

Another  indicator  of  the  seriousness  of  disagreements  over  issues  in  contention  are 
client  expectations  of  litigation.  When  they  were  asked:  "Do  you  think  you  will  have  to  go 
to  court  and  have  a  judge  settle  the  issues  (you  want  settled)?",  the  highest  proportion 
(43.7%)  replied  "yes"  over  the  issue  of  child  support.  Approximately  one-quarter  (23%) 
gave  the  same  response  to  the  issues  of  custody,  access  and  property  division. 
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For  females  in  the  lawyer  and  mediation  samples,  the  proportions  replying  "yes"  to 
the  question  for  all  four  issues  was  not  significantly  different  (52.7%  vs  45.9%  over  child 
support,  20.5%  vs  19.7%  over  custody,  21.9%  vs  32.8%  over  access  and  20.5%  vs  213%  over 
property  division).  For  the  mediation  sample,  the  only  significant  difference  between  male 
and  female  clients  was  in  the  proportion  expecting  to  have  to  go  to  court  to  have  the  issue 
of  child  support  settled  (28.9%  vs  45.9%  respectively).  This  was  also  the  only  significant 
difference  between  males  and  females  in  the  comparison  sample.  Here,  a  higher  proportion 
of  females  expected  to  have  to  let  a  judge  settle  the  issue  (49.6%  vs  31.1%). 

A  third  indicator  of  seriousness  of  disagreements  is  the  amount  of  time  partners  spent 
trying  to  settle  the  issues  in  contention.  For  all  four  issues  combined,  the  average  time 
devoted  to  trying  to  settle  them  by  all  clients  (comparison  sample)  was  8.2  months.  The 
largest  period  of  time,  ten  months,  was  devoted  to  trying  to  settle  the  issues  of  access  and 
property  division.  Settlement  efforts  directed  at  the  issue  of  custody  and  child  support  had 
been  going  on  for  6  and  7  months  respectively. 

Compared  with  females  in  the  lawyer  sample,  females  in  the  mediation  sample  had 
spent  twice  as  many  months  in  total  attempting  to  settle  the  issue  of  access  (12  months  vs 
6  months),  and  over  twice  as  many  months  trying  to  settle  the  issue  of  custody  (11  months 
vs  5  months).  The  average  number  of  months  females  in  the  lawyer  sample  had  been 
attempting  to  settle  the  issues  of  child  support  and  property  division  was  higher  than  the 
comparable  figure  for  mediation  clients  (10  months  vs  7  months  and  12  months  vs  7  months 
respectively).  For  all  four  issues  combined,  female  mediation  clients  had  been  attempting 
to  settle  them  for  an  average  of  93  months.  The  comparable  figure  for  females  in  the 
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lawyer  sample  is  83  months. 

For  all  four  issues  combined,  male  and  female  clients  in  the  comparison  sample  had 
been  attempting  to  settle  them  for  an  average  of  8  months.  The  difference  between  males 
and  females  is  greatest  with  respect  to  the  average  time  devoted  to  settle  the  issues  of  access 
and  property  division.  Males  reported  devoting  almost  twice  the  amount  of  time  to  access 
(12  months  vs  7  months)  and  females  reported  devoting  more  time  to  settling  the  issue  of 
property  (11  months  vs  7  months). 

In  addition  to  issue  specific  questions,  clients  were  also  asked  about  what  custody 
arrangements  and  child  support  dollar  amounts  they  wanted.  They  were  asked  these 
questions  prior  to  commencing  mediation  or  lawyer  negotiations.  After  their  separations 
had  been  processed,  they  were  asked  to  identify  the  custody  arrangements  and  child  support 
dollar  amounts  they  had  received,  or  to  which  they  had  agreed.  Their  answers  to  both 
questions  were  then  cross-tabulated. 

Among  females  in  the  lawyer  sample,  75  (78.1%)  had  asked  for  sole  custody  and  64 
or  85%  of  them  obtained  sole  custody.  Of  the  21  (29.1%)  who  had  not  asked  for  sole 
custody,  none  obtained  it.  This  "wanted  —  got"  relationship  is  statistically  significant 
(p<,001).  Among  females  in  the  mediation  sample,  61  (813%)  had  asked  for  sole  custody 
and  47  or  67.2%  of  them  obtained  sole  custody.  Of  the  14  (18.7%)  who  had  not  asked  for 
sole  custody,  none  of  them  obtained  it.  For  these  clients  the  "wanted  -  got"  relationship  is 
also  statistically  significant  (pc.OOl). 

Compared  with  females  in  the  mediation  sample,  a  markedly  higher  proportion  of 
females  in  the  lawyer  sample  wanted  and  got  sole  custody  of  their  children  (85.0%  vs 
67.2%).  This  difference  is  statistically  significant  (p<.001).  One  possible  explanation  of  this 
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difference  is  the  relatively  high  proportion  of  male  mediation  clients  who  wanted  joint 
physical  custody.  Thus,  while  only  3  of  21  (143%)  male  lawyer  clients  wanted  this  custody 
arrangement,  31  of  57  (51.7%)  male  mediation  clients  also  wanted  it. 

For  females  in  the  mediation  sample,  the  average  (median)  dollar  amount  wanted  in 
monthly  child  support  payments  was  $600.00.  The  corresponding  figure  for  females  in  the 
lawyer  sample  was  $500.00.  For  female  mediation  clients,  the  monthly  support  payments 
asked  for  ranged  from  $100.0  to  $1,500.  The  corresponding  figures  for  female  lawyer  clients 
were  $100.00  to  $2,000.  Included  among  those  asking  for  the  highest  monthly  child  support 
payments  were  three  asking  for  $1,500.00  or  more.  These  findings  indicate  that  female 
mediation  clients  asked  for  higher  monthly  child  support  payments  than  female  lawyer 
clients. 

Females  in  the  mediation  and  lawyer  samples  also  reported  the  dollar  amounts  for 
child  support  they  had  agreed  to  or  settled  for.  Among  the  former,  33  (70.2%)  asked  for 
$600.00  or  more  per  month  and  26  or  78.8%  obtained  this  amount.  Fourteen  (29.8%)  asked 
for  less  and  12  of  them  agreed  to  accept  less  than  $600.00  per  month.  This  "wanted-gof 
relationship  is  statistically  significant  (pc.001). 

Among  females  in  the  lawyer  sample,  34  (523%)  asked  for  $500.00  or  more  per 
month  and  23  or  67.6%  obtained  this  amount.  Thirty  one  (47.7%)  asked  for  less  and  28 
(903%)  agreed  to  accept  less  than  $500.00  per  month.  This  "wanted-got"  relationship  is  also 
statistically  significant  (p<.05). 

Compared  with  females  in  the  lawyer  sample,  a  higher  proportion  of  females  in  the 
mediation  sample  got  the  monthly  child  support  payments  they  wanted  (three-quarters  vs 
two-thirds,  approximately).  This  difference  cannot  be  accounted  for  by  the  presence  of  more 
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dependent  children  in  the  mediation  sample.  In  fact,  the  average  number  of  children  is 
almost  the  same  in  the  two  samples  (1.6  for  female  mediation  and  1.5  for  female  lawyer 
clients). 

Differences  in  income  probably  explain  why  female  mediation  clients  asked  for  or 
wanted  higher  monthly  child  support  payments.  Specifically,  54%  of  males  in  the  mediation 
sample  but  only  42%  of  males  in  the  lawyer  sample  earned  monthly  incomes  of  $2,000.00 
or  more  per  month.  Females  in  the  lawyer  sample  were  also  poorer.  Over  90%  earned  less 
than  $2,000.00  per  month  as  compared  with  70.0%  in  the  mediation  sample.  Their 
economic  needs  may  have  been  as  pressing,  but  they  did  not  ask  for  the  higher  amounts 
asked  for  by  female  mediation  clients  because  of  their  appraisal  or  acknowledgement  of 
their  partner’s  inability  to  pay  them. 

In  an  attempt  to  assess  the  impact  of  possible  or  probable  power-imbalances  we  may 
have  failed  to  measure,  the  "wanted-got"  relationship  for  child  support  payments  among 
males  in  the  mediation  sample  was  also  analyzed.  Thirteen  (40.6%)  wanted  to  make 
payments  of  $600.00  or  more  per  month  and  all  of  them  agreed  to  do  this.  Nineteen 
(59.4%)  wanted  to  pay  less  than  $600.00  per  month  and  16  or  84.2%  of  them  got  what  they 
wanted.  That  is  to  say,  their  partners  agreed  to  accept  less  than  $600.00  per  month  in  child 
support  payments.  This  relationship  is  statistically  significant  (p<.001).  These  findings, 
when  compared  with  those  of  females  in  the  mediation  sample,  indicate  that  there  are  no 
significant  differences  in  the  wanted-got  relationship  among  male  and  female  mediation 
clients.  * 

Because  of  the  small  number  of  cases  (n  =  15  to  18)  in  relation  to  the  number  of  predictor  variables 
included  in  the  models,  the  wanted-got  ratio  for  child  support  and  custody  were  not  subjected  to  multivariate 
statistical  (regression)  analyses. 
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Conclusions 

•  Compared  with  lawyers,  mediators  process  an  equal  or  higher  proportion  of  more 
contentious  issues. 

•  Females  in  the  lawyer  sample  are  more  successful  than  female  mediation  clients  in 
obtaining  the  child  custody  arrangement  (sole)  they  want. 

•  Females  in  the  mediation  sample  are  more  successful  than  female  lawyer  clients  in 
obtaining  the  child  support  payments  they  want. 

•  Compared  with  males,  females  participating  in  mediation  are  equally  effective  in  obtaining 
the  child  support  payments  they  wanted. 
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SATISFACTION 


% 

Summary'  of  findings  -  Satisfaction 


•  Compared  with  female  mediation  clients,  females  lawyer  clients  report  much  higher 
settlement  rates  for  the  issues  of  child  support,  access  and  property  division. 


•  Among  female  lawyer  clients,  settlement  rates  are  greater  than  client  satisfaction  rates  for 
the  issues  of  child  support,  access  and  property  division,  while  the  satisfaction  rate  exceeds 
the  settlement  rate  for  custody. 


•  Among  female  mediation  clients,  the  satisfaction  rate  exceeds  the  settlement  rate  for  all 
four  issues. 


•  Settlement  rates  are  poor  predictors  of  satisfaction  rates  reported  by  female  clients  of 
lawyers  and  mediators. 


•  With  settlement  rates  held  constant,  female  mediation  clients  are  more  satisfied  with  the 
process  of  mediation  than  female  lawyer  clients  are  with  the  process  of  lawyer  negotiations. 


•  Clients  in  both  the  lawyer  and  mediation  samples  had  retained  lawyers,  however,  almost 
three-quarters  (73.0%)  of  female  lawyer  clients  and  just  over  one-half  of  female  mediation 
clients  (53.4%)  report  being  satisfied  with  their  lawyers. 


•  The  proportion  of  female  lawyer  clients  who  report  being  satisfied/dissatisfied  with  their 
lawyers  is  not  significantly  different  from  the  proportion  of  female  mediation  clients  who 
report  being  satisfied/dissatisfied  with  their  mediators  (64.0%  and  12.0%  for  the  latter  and 
73.0%  vs  16.0%  for  the  former). 


•  Compared  with  female  mediation  clients,  a  significantly  higher  proportion  of  female 
lawyer  clients  would  participate  in  the  lawyer  negotiation  process  again  if  they  had  to 
separate  again  (81.1%  vs  593%). 


Ill 


•  Compared  with  female  mediation  clients,  a  significantly  higher  proportion  of  female 
lawyer  clients  would  recommend  the  process  they  participated  in  to  a  friend  who  was 
separating  (78.7%  vs  643%). 


•  Among  females  in  the  mediation  sample,  a  significantly  higher  proportion  would 
participate  in  mediation  rather  than  lawyer  negotiations  if  they  were  to  separate  again 
(82.7%  vs  593%). 


•  Compared  with  males,  a  higher  proportion  of  females  would  participate  in  either 
mediation  or  lawyer  negotiations  again  (74.4%  vs  543%),  and  would  recommend  the  process 
they  participated  in  to  a  friend  who  was  separating  (70.9%  vs  57.1). 


•  Among  males  in  the  mediation  sample,  a  higher  proportion  would  participate  in  mediation 
than  in  lawyer  negotiations  if  they  were  to  separate  again  (73.4%  vs  57.1%). 
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Id  the  preceding  chapter,  differences  in  the  issues  brought  to  mediation  and  lawyer 
negotiations  by  mediation  and  lawyer  clients  were  described  and  compared.  This  chapter 
begins  with  a  description  of  how  rates  of  satisfaction  reported  by  lawyer  and  mediator  clients 
vary  with  rates  of  issue  settlement.  These  rates  (settlement  and  satisfaction)  are  presented 
in  Table  12. 

The  first  column  in  this  Table  shows  the  number  of  clients  who  brought  the  issue  in 
question  to  mediation  or  lawyer  negotiations.  Thus  37  (47.4%)  of  the  female  mediation 
clients  and  65  (63.7%)  of  the  female  lawyer  clients  brought  the  issue  of  child  support  for 
settlement.  The  second  column  (settlement  rate)  shows  the  percentage  of  these  clients  who 
report  having  settled  the  issue.  For  example,  243%  of  mediation  clients  (37)  and  63.7%  of 
lawyer  clients  (65)  fell  into  this  category.  The  next  column,  satisfied  clients,  shows  the 
percentage  of  clients  who  are  satisfied  with  the  settlement  of  the  issue.  The  base  for  this 
issue  is  the  number  of  clients  bringing  the  issue  to  the  mediators  or  lawyers  for  settlement. 
Thus,  43.8%  of  37  female  mediation  clients  and  41.7%  of  65  female  lawyer  clients  reported 
being  satisfied  with  the  settlement  of  the  issue  of  child  support.  Note  that  the  base  for  both 
settlement  and  satisfaction  percentages  is  the  same. 

Table  12  shows  settlement  rates  and  the  percentage  of  satisfied  clients  among  females 
in  the  mediation  and  lawyer  samples.  Two  findings  are  noteworthy. 

First,  for  each  of  the  four  issues  included  in  Table  12,  female  lawyer  clients  report 
significantly  higher  settlement  rates.  Thus,  83.1%  of  them  report  settlement  of  the  issue  of 
child  custody  as  compared  with  24.3%  of  female  mediation  clients.  The  percentage 
differences  for  the  other  three  issues  are  almost  as  great. 
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Table  12  Issues  in  Contention,  Settlement  Rate  and  Satisfaction  with  Settlement  for 
Females,  Lawyer  and  Mediation  Samples. 


Females 

Mediation  (n=77) 

Lawyer  (n  =  102) 

Issues 1 

Clients 

Settlement 

Satisfied 

Clients 

Settlement 

Satisfied 

Rate  2 

Clients  3 

Rate 

Clients 

# 

% 4 

% 

% 

# 

%A 

% 

% 

Child 
|  Support 

37 

47.4 

243 

43.8 

65 

63.7 

83.1 

I 

1  Custody 

31 

39.7 

32.3 

40.0 

30 

29.4 

80.0 

96.4 

|  Access 

54 

69.2 

52.8 

60.0 

53 

52.0 

83.0 

63.8 

j  Property 
|  Division 

28 

27.4 

25.0 

41.6 

40 

39.2 

77.5 

59.4 

1.  Q.  Which  of  the  following  issues  did  you  bring  to  mediation/lawyer  negotiations?  Spousal 
support  is  not  included  in  this  Table  because  there  were  too  few  cases. 

2.  Q.  Did  your  lawyer/mediator  help  you  settle  all,  some  or  none  of  the  issues  (you  brought 
to  them  for  settlement)? 

3.  Q.  How  satisfied  are  you  with  what  the  process  of  mediation/lawyer  negotiations  did  for 
you  with  respect  to  the  issues  you  wanted  settled? 

4.  This  refers  to  the  percentage  of  females  in  the  mediation  and  lawyer  samples  who 
brought  one  or  more  of  the  four  issues  listed  to  mediation  or  lawyer  negotiations,  for 
settlement. 
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Second,  among  female  mediation  clients,  the  proportion  of  satisfied  clients  is  greater 
than  the  proportion  reporting  the  settlement  of  issues.  Among  female  lawyer  clients,  the 
proportion  of  satisfied  clients  is  smaller  than  the  proportion  reporting  the  settlement  of 
issues.  Thus,  243%  of  37  female  mediation  clients  report  settlement  of  the  child  custody 
issue,  but  43.8%  of  the  same  number  report  being  satisfied  with  mediation  as  a  method  of 
settling  conflicts  associated  with  this  issue.  Gearly,  satisfied  mediation  clients  include  some 
females  for  whom  the  issue  of  child  support  was  not  settled.  On  the  other  hand,  83.1%  of 
65  female  lawyer  clients  report  settlement  of  the  issue  of  child  support,  but  a  significantly 
smaller  proportion,  41.7%,  report  being  satisfied  with  lawyer  negotiations  as  a  method  of 
solving  child  custody  conflicts.  Equally  clearly,  a  significant  proportion  of  lawyer  clients  who 
reported  the  settlement  of  this  issue  are  not  satisfied  with  the  process  that  brought  it  about. 

The  disjunction  between  settlement  and  satisfaction  described  for  the  issues  of  child 
support  also  applies  to  the  issue  of  access,  custody  and  property  division.  For  all  four  issues 
the  proportion  of  satisfied  mediation  clients  is  greater  than  the  proportion  reporting 
settlements.  Among  female  lawyer  clients,  the  same  situation  obtains  only  with  respect  to 
the  issue  of  custody. 

In  interpreting  these  findings  it  is  important  to  note  that  the  disjunction  between 
settlement  and  satisfaction  rates  among  lawyer  clients  may  be  partly  due  to  the  time /cost 
constraints  under  which  legal  aid  lawyers  work.  Legal  Aid  provides  publicly  funded  loans 
to  persons  who  cannot  afford  to  retain  a  lawyer  without  them.  For  "legal  aid  lawyers",  the 
tariff  is  relatively  low.  Specifically,  it  is  between  40%  and  60%  of  the  hourly  rate  they 
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would  charge  clients  if  they  were  retained  privately.  *  limiting  the  amount  of  work  they 
put  into  a  case  to  what  is  covered  by  the  legal  aid  fee  schedule  tends  to  speed  up  the 
settlement  process.  A  "no  frills"  or  "few  frills"  lawyer  negotiation  process  is  likely  to  produce 
speedier  settlements  than  an  "all  the  frills"  one  in  which  the  parties  have  the  resources  to 
pay  for  them. 

A  "few  frills"  lawyer  negotiation  process  appears  to  be  one  in  which  relatively  little 
time  is  taken  to  communicate  with  clients.  Qualitative  data  indicate  that  lack  of 
communication  about  their  cases  is  a  major  source  of  irritation  among  lawyer  clients. 

In  addition  to  examining  the  association  between  settlement  and  satisfaction,  clients 
in  the  lawyer  and  mediation  samples  were  asked  how  satisfied  they  were  with  their 
mediators  and  lawyers.  Almost  three  quarters  (73.0%)  of  female  lawyer  clients  reported 
being  very  satisfied/satisfied  and  16%  reported  being  very  dissatisfied/dissatisfied.  Among 
females  in  the  mediation  sample,  only  53.4%  reported  being  very  satisfied/satisfied  and 
28.0%  reported  being  very  dissatisfied/dissatisfied  with  their  lawyers.  A  higher  proportion 
were  satisfied  with  their  mediators  (64.0%),  and  a  much  lower  proportion  were  dissatisfied 
with  them  (12.0%).  The  difference  in  satisfaction/dissatisfaction  with  lawyers  reported  by 
clients  of  lawyers  and  mediators  is  statistically  significant  (p<.05).  Compared  with 
mediation  clients,  a  significantly  higher  proportion  of  lawyer  clients  report  being  satisfied 
with  their  lawyers. 

The  proportion  of  lawyer  clients  who  report  being  satisfied  with  their  lawyers  (73.0%) 

The  standard  hourly  rate  for  the  lawyer  with  the  average  amount  of  experience  is  $67.00  per  hour.  Highly 
experienced  lawyers  receive  $85.00  per  hour.  Additional  payments  are  made  for  disbursements  and  preparation 
time.  Hourly  fees  for  lawyers  in  private  practice  in  Hamilton  and  St.  Catharines  range  from  $125.00  to  $260.00 
per  hour.  The  mean  or  average  hourly  fee  is  $149.00  per  hour. 
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is  not  significantly  different  from  the  proportion  of  mediation  clients  who  report  being 
satisfied  with  their  mediators  (64.0%).  Other  indicators  of  satisfaction  are  whether 
mediation  and  lawyer  clients  would  participate  in  the  same  process  if  they  were  starting  the 
separation  process  all  over  again.  An  examination  of  client  answers  to  this  question  yields 
the  following  finding:  81.1%  of  female  lawyer  clients  would  participate  in  lawyer 
negotiations  again  and  643%  of  mediation  clients  would  participate  in  the  mediation 
process  again.  When  they  were  asked  whether  they  would  recommend  lawyer  negotiations 
or  mediation  to  a  friend  who  was  separating,  78.7%  of  female  lawyer  clients  said  they  would 
recommend  lawyer  negotiations  and  643%  of  female  mediation  clients  said  they  would 
recommend  mediation.  The  percentage  difference  in  the  answers  to  both  questions  by 
female  clients  in  the  two  samples  is  statistically  significant  (p<.05). 

Among  females  in  the  mediation  sample,  a  higher  proportion  would  participate  in 
mediation  than  in  the  lawyer  negotiation  process  again  (82.7%  vs  593%).  This  difference 
is  statistically  significant  (pc. 01). 

Turning  next  to  a  consideration  of  male/female  client  differences,  we  discover  that 
females  in  both  the  mediation  and  lawyer  samples  are  more  likely  to  participate  in  the 
relevant  process  again  and  recommend  this  process  to  a  friend  who  was  separating. 
Specifically,  70.9%  of  females  would  recommend  lawyer  negotiations  to  a  friend  and  74.4% 
would  participate  in  the  same  process  again.  The  corresponding  figures  for  males  are  543% 
and  57.1%.  These  differences  are  statistically  significant  (pc. 05). 

Finally,  among  males  in  the  mediation  sample,  a  higher  proportion  would  participate 
in  mediation  than  in  lawyer  negotiations  again  (73.4%  vs  57.1%).  This  difference  is 


117 


statistically  significant. 

In  interpreting  these  findings  three  considerations  are  relevant.  First,  higher  reported 
levels  of  satisfaction  with  lawyers  with  respect  to  custody  reported  by  clients  in  the  lawyer 
sample  are  partly  a  function  of  the  fact  that  this  issue  was  easier  for  lawyers  to  settle 
because  the  request  for  sole  custody  by  the  wives  in  the  lawyer  sample  were  not  challenged 
by  husbands  in  the  same  sample.  The  request  for  joint  custody  by  a  higher  proportion  of 
husbands  in  the  mediation  sample  made  the  issue  of  custody  more  difficult  to  settle  in  a 
mutually  satisfying  way.*  Lawyer  effectiveness  in  settling  the  issues  of  custody  could 
account  for  higher  levels  of  satisfaction  by  lawyer  clients. 

Second,  because  of  differences  in  the  sex  composition  of  the  mediation  and  lawyer 
client  samples  (see  Table  3),  we  could  not  use  a  joint  measure  of  satisfaction  based  on  the 
responses  of  both  husbands  and  wives.  Instead,  we  only  measured  levels  of  satisfaction 
reported  by  wives  in  the  two  samples.  The  mediation  process  emphasizes  compromise  and 
joint  or  collective  (family)  outcomes.  The  lawyer  negotiation  process  places  relatively 
greater  emphasis  on  winning  and  on  individual  outcomes.  For  this  reason,  when  outcomes 
(e.g.  custody  arrangement)  are  held  constant,  wives  in  the  lawyer  sample  are  more  likely  to 
see  themselves  as  "winners" ,  or  be  persuaded  that  they  are.  "Winners"  are  probably  more 
likely  than  "compromisers"  to  express  satisfaction  with  the  process  and  the  professionals  who 
helped  them  win. 

Third,  lawyer  interventions  were  implicated  in  the  mediation  process.  In  some  cases, 


Of  the  25  men  in  the  lawyer  sample,  15  answered  the  relevant  question  and  none  of  them  wanted  joint 
custody.  The  comparable  figure  for  men  in  the  mediation  sample  is  21  of  57  (36.8%). 
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lawyers  were  involved  as  co-mediators.  In  all  of  them,  lawyers  gave  advice  relating  to  the 
issues  in  contention  and  reviewed  the  agreement.  A  relatively  high  proportion  of  mediation 
clients  were  dissatisfied  with  their  lawyers.  This  may  have  contributed  to  a  decrease  in  their 
satisfaction  with  the  mediation  process. 


Conclusions 

•  Compared  with  the  level  of  satisfaction  expressed  by  mediation  clients  regarding  the 
mediation  of  custody,  lawyer  clients  are  more  satisfied  with  lawyer  negotiations  dealing  with 
this  issue. 

•  Mediation  and  lawyer  negotiations  dealing  with  the  issues  of  child  support,  custody  and 
access  are  associated  with  equally  high  levels  of  satisfaction  among  mediation  and  lawyer 
clients,  respectively. 

•  Settlement  rates  are  poor  predictors  of  satisfaction  rates  among  clients  of  lawyers  and 
mediators. 

•  Mediation  clients  who  report  lower  settlement  rates  are  more  satisfied  with  the  process 
of  mediation  than  lawyer  clients,  who  report  higher  settlement  rates,  are  with  the  process 
of  lawyer  negotiations. 
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COMPLIANCE 

Summary  of  findings  -  compliance 


Compared  with  female  lawyer  clients,  a  significantly  higher  proportion  of  female 
mediation  clients  report  compliance  problems  with  respect  to  agreed  upon  child 
access  arrangements  (39.7%  vs  18.9%). 


When  all  indicators  of  compliance  are  entered  into  a  scale  (compliance  scale),  there 
are  no  significant  differences  in  the  level  of  non-compliance  with  agreed-upon 
arrangements  reported  by  female  mediation  and  lawyer  clients. 


Compared  with  females  in  the  mediation  sample,  a  significantly  higher  proportion  of 
males  in  the  same  sample  report  compliance  problems  with  respect  to  agreed  upon 
child  custody  arrangements  (37.5%  vs  18.5%). 


Compared  with  females  in  the  comparison  sample,  a  significantly  higher  proportion 
of  males  in  the  same  sample  report  compliance  problems  with  respect  to  agreed  upon 
child  custody  arrangements  (31.0%  vs  13.2%). 


There  are  no  significant  differences  in  the  proportion  of  female  mediation  and  female 
lawyer  clients  who  reported  going  to  court  or  seeing  a  lawyer  again  because  of  their 
partner’s  non-compliance  with  agreed  upon  custody,  support,  access  or  property 
division  arrangements. 


Compared  with  male  clients,  a  significantly  higher  proportion  of  female  clients  (45% 
vs  28%)  reported  their  partners  non-compliance  with  child  support  payments  to  FSP. 


Three  factors,  expecting  to  have  to  go  to  court  to  settle  the  issue  of  child  custody, 
abuse  prior  to  commencing  lawyer  negotiations,  and  harassment  following  the 
completion  of  lawyer  negotiations,  are  significantly  associated  with  non-compliance 
by  partners  of  female  lawyer  clients. 


Harassment  following  the  completion  of  mediation  is  significantly  associated  with 
non-compliance  by  partners  of  female  mediation  clients. 
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The  model  including  seriousness  of  disagreements,  abuse  during  the  last  six  months 
prior  to  separation  and  post-processing  abuse  is  a  statistically  significant  predictor  of 
compliance  by  partners  of  female  mediation  clients. 


The  model  including  expecting  to  have  to  go  to  court  to  have  the  issues  of  property 
division  or  custody  settled,  seriousness  of  disagreements,  abuse  during  the  last  six 
months  prior  to  separation  and  post-processing  abuse  is  a  statistically  significant 
predictor  of  compliance  by  partners  of  female  lawyer  clients. 

Two  pre-processing  variables,  seriousness  of  disagreements  and  abuse  during  the 
last  6  months  prior  to  separation,  are  statistically  significant  predictors  of  compliance 
by  male  partners  of  female  mediation  and  lawyer  clients. 
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Table  13  shows  that  post-processing  compliance  problems  vary  with  the  issue,  the 
marital  conflict  regulation  process  and  sex.  In  the  comparison  sample,  problems  with  child 
support  were  reported  by  over  one  third,  problems  with  access  by  over  one  quarter,  and 
problems  with  custody  and  property  division  by  fewer  than  one  fifth  of  them. 

Problems  with  child  support  and  access  were  also  reported  by  the  highest  proportion 
of  females  in  the  mediation  and  lawyer  samples.  When  these  proportions  are  compared, 
Table  15  reveals  a  significant  difference  in  the  proportions  reporting  problems  with  access. 
Specifically,  39.7%  of  female  mediator  clients  and  18.9%  of  female  lawyer  clients  report 
problems  with  agreed-upon  access  arrangements.  Differences  in  the  proportions  reporting 
problems  with  child  support,  access  and  property  division  are  relatively  small. 

In  interpreting  the  finding  of  a  significant  difference  in  complying  with  agreed  upon 
access  arrangements  two  considerations  are  relevant.  First,  compared  with  female  lawyer 
clients,  disagreements  over  access  arrangements  were  more  serious  for  female  mediation 
clients.  They  had  spent  twice  as  many  months  as  female  lawyer  clients  (12  vs  6  months) 
attempting  to  settle  them  prior  to  commencing  mediation  and  lawyer  negotiations, 
respectively.  In  addition,  between  one-quarter  and  one-third  of  the  female  mediation  clients 
who  had  come  to  mediation  after  the  lawyers  they  had  retained  failed  to  negotiate  a 
satisfactory  settlement  of  the  interrelated  issues  of  child  custody,  access  and  support. 
Secondly,  it  is  possible  that  the  more  frequent  contacts  and  more  flexible  access 
arrangements  agreed  to  by  mediation  clients  are  associated  with  more  problems  during  the 
first  few  months  they  are  in  place.  These  may  take  more  than  a  few  months 
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Table  13  Post-Processing  Problems  in  Complying  with  Agreements  and  Minutes  of 
Settlement,  by  Sample  and  Sex. 


—am  ii  ■  iLiii. in  ■  i ■  l..  .imasamaggcix.,-^,,  ;.li,  i  ■  u  j  ,,,  jbi 


SAMPLES 


|  Problems  2 

Comparison 

Females 

Mediation 

Com 

jarison  3 

ALL 
(n  =  263) 
%Yes  f 

Mediation 
(n  =  77) 
%Yes 

Lawyer 
(n  =  102) 
%Yes 

Males 
(n  =  57) 
%Yes 

Females 
(o  =  77)  ' 
%Yes 

Males 

(n=82) 

%Yes 

Females 
(n  =  179) 
%Yes 

S chiid 

1  Support 

34.6 

423 

33  3 

333 

423 

293 

37.4 

Custody 

192 

183 

6.9 

373 

183 

31.9 

132 

Access 

28.0 

39.7 

18.9 

313 

39.7 

28.4 

28.0 

Property 

Division 

10.3 

13 

83 

83 

15.4 

9.8 

10.6 

1.  %Yes  refers  to  a  yes  answer  to  the  following  questions: 

Q.  Have  you  had  problems  with  receiving/paying  the  agreed  upon  amount  of  child 
support  regularly  and  on  time? 

Q.  Have  the  agreed  upon  custody/access  arrangements  worked  out  as  agreed  upon? 

2.  Support  and  Custody  Enforcement  Programme,  now  replaced  by  the  Family  Support 
Programme.  The  question  asked  was: 

Q.  Since  you  signed  your  agreement/settlement  have  you  become  involved  with 
SCOE? 

3.  Males  and  females  in  the  comparison  sample  do  not  sum  to  263  because  the  sex  of 
two  respondents  was  not  recorded. 
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to  solve.* 

Compared  with  females  in  the  mediation  sample,  a  significantly  higher  proportion  of 
males  in  the  same  sample  report  compliance  problems  with  respect  to  custody  agreements. 
Specifically,  37.5%  of  males  and  18.5%  of  females  report  custody  compliance  problems. 
Male/female  client  difference  in  the  proportions  reporting  problems  with  the  issue  of  child 
support,  access  and  property  division  are  relatively  small. 

To  some  mediation  clients,  their  mediators  and  lawyers  are  perceived  as  Mpushing" 
joint  physical  custody.  This  arrangement  does  appear  to  cause  additional  friction,  at  least 
during  the  initial  months  of  implementation.  One  representative  comment  is  this  one: 

...joint  custody  may  not  be  good  for  the  children  but  mediators  and  lawyers  really 
push  it...  Our  children  go  from  one  house  to  another  every  2  or  3  days...  they’re 
always  on  the  move...  It’s  hard  on  me  and  hard  on  my  ex. 

Female 

Not  infrequently,  any  observable  change  in  the  ex-partner’s  lifestyle  or  personal 
relations  (new  girl /boyfriend  sleeps  over,  new  carpets  installed,  etc.)  are  reported  back 
(usually  innocently)  to  the  parents  by  the  children,  and  these  reports  set  off  a  new  round  of 
conflicts  or  continue  old  ones.  The  more  frequently  the  children  move  from  one  parent  to 
the  other,  the  more  this  is  likely  to  happen. 

When  males  and  females  in  the  comparison  sample  are  compared.  Table  13  shows 
that  significantly  higher  proportions  of  males  report  problems  with  respect  to  the  issue  of 
custody  (31.9%  vs  13.2%).  Differences  in  the  proportions  reporting  compliance  problems 


For  evidence  supporting  this  interpretation  see  Kitzmann  (1993)  and  Wallerstein  and  Kelly  (1980). 
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with  respect  to  the  issue  of  child  support,  access  and  property  division  are  relatively  small 
and  their  patterning  does  not  consistently  favour  either  males  or  females. 

Problems  associated  with  failure  to  comply  with  agreements  and  settlements  may 
result  in  further  legal  action.  One  possibility  is  recourse  to  the  Support  and  Custody 
Enforcement  Program  (now  the  Family  Support  Plan),  Ministry  of  the  Attorney  General. 
Approximately  40%  of  all  clients  (comparison  sample)  did  report  failure  to  comply  with 
agreed  upon  child  support  payment  arrangements  to  FSP.  The  comparable  figures  for 
female  mediation  and  female  lawyer  clients  who  reported  becoming  involved  with  FSP  were 
40%  and  48%  respectively.  Among  mediation  clients,  the  proportions  of  male  and  female 
clients  who  reported  becoming  involved  in  FSP  were  30%  and  40%  respectively.  The 
comparable  figures  for  male  and  female  clients  in  the  comparison  sample  were  28%  and 
45%  respectively.  This  difference  is  significant. 

Another  specific  measure  of  compliance  with  agreements  and  settlements  is  the 
proportion  of  clients  who  report  having  to  see  a  lawyer  again  and/or  return  to  court  in  order 
to  settle  alleged  non-compliance  with  agreed  upon  arrangements.  For  all  four  issues 
combined  (child  support,  custody,  access  and  property  division),  the  proportion  of  female 
mediation  and  female  lawyer  clients  who  reported  returning  to  court  was  approximately 
equal  (10.8%  and  10.1%).  Among  female  lawyer  clients  who  returned  to  court,  the  highest 
proportion  did  so  in  order  to  settle  non-compliance  with  child  support  payments  (22.5%). 
Among  female  mediation  clients  who  returned  to  court,  the  highest  proportion  did  so  in 
order  to  settle  the  issues  of  child  support  (15.6%),  and  access  (15.6%). 

Compared  with  those  who  returned  to  court,  a  slightly  higher  proportion  of  female 
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clients  in  the  mediation  and  lawyer  samples  reported  having  to  see  a  lawyer  again. 
Specifically,  for  all  four  issues  combined,  17.9%  of  the  former  and  15.0%  of  the  latter 
reported  doing  this.  Among  these  female  lawyer  clients,  the  highest  proportion  (28.4%)  saw 
a  lawyer  again  because  of  problems  with  child  support  payments.  Among  female  mediation 
clients  who  saw  lawyers  again,  the  highest  proportion  did  so  in  order  to  settle  problems  with 
child  support  payments  (24.7%)  and  access  (24.7%).  None  of  the  differences  reported  here 
are  statistically  significant.  When  all  of  the  indicators  identified  here  are  included  in  a 
Compliance  Scale,  differences  in  non-compliance  reported  by  female  lawyer  and  mediation 
clients  are  not  statistically  significant. 

An  examination  of  the  correlation  matrix  reveals  that  seven  variables  are  significantly 
associated  with  partner  compliance  among  female  lawyer  clients  (Table  F).  These  are 
satisfaction  with  lawyer,  negotiation  outcomes,  seriousness  of  disagreements,  post-processing 
abuse,  alcohol/drug  problems,  wanted -got  child  support  and  wanted-got  custody.  Two  of 
these  variables  are  pre-processing  variables  (seriousness  of  disagreements  and  alcohol  and 
drug  problems).  One  of  them  refers  to  the  mediator  (satisfaction)  and  three  refer  to  the 
outcomes  of  mediation  (mediation  outcomes,  wanted-got  child  support  and  wanted-got 
custody).  The  one  remaining  post-processing  variable  is  post-processing  abuse. 

Five  of  the  above  seven  variables  that  were  significantly  associated  with  compliance 
in  the  mediation  sample  are  also  significantly  associated  with  compliance  among  clients  in 
the  lawyer  sample.  These  are  lawyer  satisfaction,  seriousness  of  disagreements,  post¬ 
processing  abuse,  court  for  access  and  pre-processing  abuse.  Harassment  is  significantly 
associated  with  compliance  in  this  sample  but  not  in  the  mediation  sample. 
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We  now  turn  our  attention  to  the  task  of  predicting  post-processing  compliance  with 
arrangements  set  out  in  agreements  and  settlements.  The  same  ten  predictors  were  initially 
entered  into  the  two  predictive  models.  These  are:  expecting  to  have  to  go  to  court  to 
settle  the  issues  of  property  division  or  access,  satisfaction  with  lawyer/mediator,  income, 
partner’s  use  of  alcohol  or  drugs,  education,  seriousness  of  disagreements,  economic 
condition,  abuse  during  the  last  six  months  prior  to  separation  and  post-processing  abuse. 
Step-wise  regression  procedures  eliminated  non-significant  variables,  reducing  the  number 
of  variables  to  three  in  the  female  mediation  model  (seriousness  of  disagreements,  abuse 
during  the  last  six  months  prior  to  separating  and  post-processing  abuse),  and  to  five  in  the 
female  lawyer  model.  These  five  included  the  three  entered  in  the  mediation  model  plus 
pre-processing  expectations  about  "expecting  to  have  to  go  to  court  to  have  the  issues  of 
child  support  or  property  division  settled." 

The  three  variables  entered  in  the  female  mediation  model  explained  39%  of  the 
total  variation  in  compliance  (R 2  =  39%),  Table  H.  The  model  was  statistically  significant 
(p<.01).  The  two  abuse  variables,  recency  of  abuse  and  post-processing  were  both 
statistically  significant,  seriousness  of  disagreements  was  not.  The  pre-processing  variable 
(abuse  during  the  last  six  months  prior  to  separation)  explained  34.8%  of  the  total  variation 
explained 
(i.e.  39%). 

The  sue  variables  entered  in  the  female  lawyer  model  explained  49%  of  the  total 
variation  in  compliance  (Table  I).  The  model  was  also  statistically  significant  (p  <  .05).  Pre¬ 
processing  expectations  about  having  to  go  to  court  to  have  the  issue  of  child  support  settled 
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explained  20%  of  the  total  variation  explained  (i.e.  49%). 

Two  pre-processing  predictors  of  compliance  were  included  in  both  the  female 
mediation  and  the  female  lawyer  models.  These  are  seriousness  of  disagreements  prior  to 
commencing  mediation  or  lawyer  negotiations  and  abuse  during  the  last  six  months  prior  to 
separation.  The  two  models  differed  from  each  other  in  the  following  ways:  a  pre¬ 
processing  variable,  abuse  during  the  last  six  months  prior  to  separation  and  post-processing 
abuse  were  statistically  significant  predictors  in  the  female  mediation  client  model,  and  a 
pre-processing  variable,  expecting  to  have  to  go  to  court  to  settle  the  custody  issue,  was  the 
only  statistically  significant  predictor  in  the  female  lawyer  client  model. 

Conclusions 

•  Lawyer  negotiations  and  mediation  are  equally  effective  in  preventing  partner  non- 
compliance  with  agreed-upon  arrangements  and  the  additional  costs  associated  with 
such  non-compliance. 

•  Factors  beyond  the  control  of  mediators  and  lawyers,  such  as  pre-processing  abuse 
and  seriousness  of  disagreements  over  issues,  are  partly  responsible  for  partner  non- 
compliance  problems. 


■ 
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ECONOMIC  CONDITION 


Summary  of  findings  -  Economic  condition 


•  Approximately  half  (47.6%)  of  all  males  and  females  in  the  comparison  sample  report 
being  "worse  or  much  worse  off'  economically  following  the  processing  of  their  separations, 
and  approximately  one-third  (33.6%)  report  being  better  off  economically. 


•  Almost  28%  more  males  than  females  report  being  worse  off  economically  following  the 
processing  of  their  separations. 


•  Almost  27%  more  females  than  males  report  being  better  off  economically  following  the 
processing  of  their  separations. 


•  In  absolute  terms,  males  are  better  off  economically  than  females  prior  to  and  following 
the  processing  of  their  separations. 


•  Compared  with  females  in  the  mediation  sample,  females  in  the  lawyer  sample  are  worse 
off  economically  prior  to  processing  and  report  a  greater  relative  improvement  in  their 
economic  condition  following  the  processing  of  their  separations. 


•  Getting  a  job  and  receiving  welfare  and  mother’s  allowance  payments  are  partly 
responsible  for  the  difference  in  the  reported  improvement  in  economic  circumstances  by 
females  in  the  lawyer  client  sample. 
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Table  14  shows  that  almost  half  of  the  comparison  sample  (47.6%)  report  being  in 
a  "worse  or  much  worse"  economic  condition  12  months  following  the  legal  processing  of 
their  separations.  Approximately  one-third  (33.6%)  report  being  in  a  "better  or  much 
better"  economic  condition.  These  post-processing  economic  conditions  are  experienced 
unequally  by  males  and  females,  and  by  females  in  the  lawyer  and  mediation  samples. 
Specifically,  27.9%  more  males  than  females  report  being  "worse/much  worse  off 
economically,  and  26.8%  more  females  than  males  report  being  "better/much  better”  off 
economically.  Compared  with  females  in  the  mediation  sample,  8.4%  fewer  females  in  the 
lawyer  sample  report  being  "worse/much  worse"  off  economically  and  22.2%  report  being 
better  off.  The  differences  between  males  and  females  in  the  comparison  sample  and 
between  females  in  the  lawyer  and  mediation  samples  are  statistically  significant  (p  <  .05). 

In  interpreting  the  findings  presented  in  Table  14,  it  is  important  to  take  into  account 
pre-processing  differences  in  economic  circumstances.  For  example,  compared  with  females 
in  the  mediation  sample,  14%  fewer  females  in  the  lawyer  sample  were  employed,  and 
almost  20%  fewer  of  them  (19.5%),  reported  a  gross  monthly  income  of  $2,000  or  more. 
Females  in  the  lawyer  sample,  then,  were  poorer  to  begin  with  -  hence  their  application  for 
a  Legal  Aid  (Family)  Certificate.  As  more  of  them  were  already  living  at  subsidized 
"societal  safety  net"  levels,  their  economic  condition  was  already  so  bad  it  could  only  get 
better.  Moreover,  given  their  worse  pre-processing 
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Table  14  Self-Reported  Economic  Condition  by  Sample  and  Sex 


Economic 

Condition 

Samples 

Comparison 

Females 

Comparison 

Males  and  Females 
(n=263) 
Percent 

Mediation 

(n=77) 

Percent 

Lawyer 
(n  =  102) 
Percent 

Males 
(n  =  82) 
Percent 

Females 
(n  =  179) 
Percent 

Much  worse 

23.0 

14.7 

15.8 

403 

153 

Worse 

24.6 

293 

19.8 

26.6 

23.9 

No  change 

18.8 

26.7 

12.9 

17.7 

18.8 

Better 

21.1 

213 

29.7 

10.1 

26.1 

Much  better 

12.5 

8.0 

21.8 

5.1 

15.9 

TOTAL 

100.0 

100.0 

100.0 

100.0 

100.0 

Q.  How  would  you  describe  your  economic  condition  now  as  compared  with  before  you 
separated? 
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economic  condition,  they  are  also  more  likely  than  mediation  clients  to  report  that  quite 
small  additions  to  their  post-  processing  incomes  -  say  $30.00  a  month  -  made  their 
economic  condition  "better  or  much  better"  than  it  had  been.  Here  it  is  relevant  to  note 
that  49.0%  of  female  lawyer  clients  were  on  welfare  12  months  after  the  legal  processing 
of  their  cases  had  been  completed.  The  comparable  figure  for  mediation  clients  was  28.6%. 

Turning  now  to  male/female  client  differences  within  the  mediation  sample,  Table 
15  shows  that  273%  more  males  than  females  report  being  worse  off  and  20%  more 
females  report  being  better  off  economically  following  the  processing  of  their  separations. 

Pre-processing  differences  in  economic  circumstances  should  be  taken  into  account 
in  interpreting  these  male/female  differences.  Approximately  20%  of  females  and  48%  of 
males  reported  gross  monthly  pre-processing  incomes  of  $2,000  or  more,  and  12%  more  of 
the  males  were  employed.  Compared  with  females  in  the  comparison  sample,  males  were 
in  a  better  economic  condition  than  females.  Thus,  they  would  be  more  likely  to  make  post¬ 
processing  income  transfers  to  their  female  ex-partners  and  to  report  being  worse  off  than 
before.  As  a  greater  proportion  of  females  was  already  at  or  near  societal  safety  net  levels 
of  economic  existence  (102  or  60%  of  females  were  legal  aid  clients),  even  small  increments 
to  their  post-processing  incomes  are  more  likely  to  be  reported  as  making  their  economic 
condition  better.  Here  again,  it  is  relevant  to  note  that  38%  of  female  clients  but  only  15% 
of  male  clients  were  on  welfare  twelve  months  following  the  legal  processing  of  their 
separations. 
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Table  15  Self-Reported  Economic  Condition  by  Sex,  Mediation  Sample 


Economic 

Males 

Females 

Condition  1 

(n=57) 

(n  =  77) 

Percent 

Percent 

Much  worse 

44.8 

14.5 

Worse 

25.9 

28.9 

No  change 

19.0 

26.3 

Better 

6.9 

22.4 

Much  better 

3.4 

7.9 

TOTAL 

100.0 

100.0 

1.  Q  How  would  you  describe  your  economic  condition  now  as  compared  with  before  you 
separated? 
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As  was  indicated  earlier,  a  significantly  higher  proportion  of  females  in  the  lawyer 
sample  report  being  economically  better  off  after  the  processing  of  their  separations.  Why 
are  they  better  off  than  female  mediation  clients?  We  attempted  to  answer  this  question 
by  examining  the  association  between  "economic  condition  before  and  after  processing"  and 
a  number  of  variables  which  our  earlier  research  and  the  research  of  others  suggested  might 
be  associated  with  it  These  included  such  pre-processing  variables  as  monthly  income,  level 
of  education,  use  of  alcohol  or  drugs,  and  such  processing  outcome  variables  as  child 
support  payments  and  custody.  None  of  the  variables  we  examined  was  found  to  be 
significantly  associated  with  economic  condition  following  processing  in  either  sample 
(Tables  E  and  F).‘ 

Perusal  of  qualitative  data  included  in  the  questionnaires  suggests  that  getting  a  job 
and  receiving  welfare  payments  and  mothers’  allowance  are  at  least  partly  responsible  for 
the  difference  in  the  reported  improvement  in  economic  circumstances  by  females  in  the 
lawyer  client  sample.  Information  on  the  contribution  made  by  welfare  payments  is 
corroborated  by  qualitative  data  indicating  that  49%  of  female  lawyer  clients  but  only  28.6% 
of  female  mediation  clients  report  being  on  welfare  following  the  processing  of  their 
separations.  Acquiring  new  partners  is  not  a  contributing  factor  because  approximately 
equal  proportions  (23%)  reported  living  with  new  partners. 


Because  the  numbers  involved  are  so  small  (17  and  19  subjects)  and  small  numbers  produce 
unstable  results,  we  shall  not  report  the  results  of  analyses  (regression)  predicting  economic  conditions 
now  among  female  clients  in  the  lawyer  and  mediation  samples. 
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Conclusions 


•  Compared  with  mediation  and  lawyer  negotiations,  economic  circumstances  prior  to 
processing  is  the  more  important  determinant  of  economic  circumstances  following 
processing. 
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HARASSMENT 


Summary  of  findings  -  Harassment 


•  Female  mediation  and  female  lawyer  clients  are  equally  likely  to  be  harassed  by  their 
partners  following  the  legal  processing  of  their  separations  (26.4%  vs  26.8%). 

•  "Telling  the  children  rotten  things  about  me"  is  the  specific  partner-harassment  mentioned 
by  the  highest  proportions  of  female  clients  in  the  mediation  and  lawyer  samples  (53.2%  and 
50.0%)  and  by  males  in  the  comparison  sample  (44.6%  and  51.3%). 

»  The  process  of  mediation  produces  outcomes  which  are  associated  with  decreases  in 
harassment,  the  process  of  lawyer  negotiation  does  not. 

•  Pre-processing  and  post-processing  variables  are  associated  with  harassment  among  female 
lawyer  and  female  mediation  clients. 

•  Female  mediation  client  satisfaction  with  child  support  payments  is  strongly  associated 
with  being  harassed  by  their  ex-partners. 

•  Among  female  lawyer  clients,  abuse  is  most  strongly  associated  with  being  harassed  by 
their  ex-partners. 

•  Abuse  is  the  best  predictor  of  harassment  among  female  lawyer  clients. 


' 
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There  is  virtually  no  difference  in  the  proportion  of  female  mediation  and  female 
lawyer  clients  who  report  being  harassed  by  their  ex-partners  following  the  processing  of 
their  separations.  Specifically,  26.4%  of  the  former  (n  =  77)  and  26.8%  of  the  latter  report 
post-processing  harassment.  Of  the  seven  items  included  in  the  Harassment  Scale,  "telling 
the  children  rotten  things  about  me"  is  reported  by  the  highest  proportion  of  female  clients 
in  the  two  samples  (53 2%  mediation  and  50.0%  lawyer  clients).  The  same  thing  is  true  for 
males  and  females  in  the  comparison  sample  (44.6%  males  and  51.3%  females).  The 
proportion  of  males  and  females  reporting  post -processing  harassment  is  not  significantly 
different  (20.0%  vs  26.7%). 

Turning  next  to  an  examination  of  variables  that  are  linked  with  harassment  among 
female  mediation  clients,  we  discover  significant  associations  among  three  of  the  seventeen 
variables  in  the  correlation  matrix  (Table  E).  Ranked  from  strongest  to  weakest,  these 
variables  are:  alcohol/drug  problems,  recency  of  abuse  and  seriousness  of  disagreements. 

One  of  these  variables,  "other  outcomes"  is  negatively  associated  with  harassment. 
That  is  to  say,  the  greater  the  variety  of  other  outcomes  such  as  reduced  conflict,  improved 
communication,  increased  understanding  of  the  real  causes  of  marital  conflicts  etc.  achieved 
by  mediation,  the  lower  the  level  of  harassment  by  ex-partners.* 

The  significant  association  between  recency  of  abuse  and  harassment  is 
understandable  if  harassment  is  viewed  as  another  form  of  abuse.  Abusive  male  partners, 
it  seems,  abuse  their  ex-partners  in  a  variety  of  ways.  The  very  strong  association  between 
the  level  of  satisfaction  reported  by  female  partners  and  harassment  by  their  ex-partners 


See  Q.21  in  Questionnaire  #2. 
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may  be  accounted  for  by  the  fact  that  although  mediation  is  supposed  to  be,  or  is  presented 
as,  a  positive  sum  game  in  which  "both  partners  win,"  one  partner  may  still  have  more  of 
their  wants  satisfied  than  the  other.  Harassment,  then,  represent  one  way  in  which  less 
satisfied  male  partners  react  to  the  distribution  of  outcomes.  Harassment  is  even  more 
likely  if  the  disagreements  are  serious,  and  attempts  to  resolve  them  are  made  more  difficult 
by  drug  or  alcohol  problems. 

Among  female  lawyer  clients,  harassment  is  associated  with  pre  and  post  processing 
abuse,  alcohol  and  drug  use,  hurtful  affidavits  and  compliance.  The  relationship  between 
post-processing  abuse  and  harassment  is  very  strong  (r  =  .60).  The  association  between  pre¬ 
processing  abuse  and  harassment  and  the  other  three  variables  is  of  modest  strength.  All 
four  associations  are  statistically  significant,  and  all  are  positive. 

In  the  final  step  of  the  analysis,  we  attempt  to  identify  predictors  of  post-processing 
harassment.  To  this  end,  seven  variables  were  originally  entered  in  a  model  (set  of 
predictors)  predicting  harassment  among  female  lawyer  clients.  Four  of  these  survived  a 
preliminary  step-wise  regression  procedure  and  were  entered  in  the  final  model.  These 
predictors  are  post-processing  abuse,  monthly  income,  seriousness  of  disagreements  and 
compliance.  Together  these  four  predictors  explain  a  substantial  part  (49.0%)  of  the 
variation  in  harassment  among  female  lawyer  clients  (R  2  =  .50).  Moreover,  the  model 
(Table  J)  was  statistically  significant  (p  <  .001).  Two  variables  were  found  to  be  statistically 
significant  predictors  of  harassment.  These  are  monthly  income,  a  pre-processing  factor, 
and  a  post-processing  factor,  abuse.  Together,  monthly  income  and  abuse  explained  45.0% 
of  the  total  variation  (i.e.  49.0%).  The  lower  the  monthly  income,  and  the  higher  the 
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proportion  of  females  who  report  being  abused,  the  greater  the  likelihood  of  being  harassed. 

The  same  seven  predictors  entered  in  the  female  lawyer  model  were  also  entered  in 
the  female  mediation  model.  Three  of  these  survived  the  step-wise  analyses.  These  are 
recency  of  abuse,  post-processing  abuse  and  seriousness  of  disagreements.  Together,  these 
three  predictors  explained  56.0%  of  the  variation  in  harassment  among  female  mediation 
clients  (R  2  =  36).  The  model  is  also  statistically  significant  (p<.01).  Two  variables  were 
found  to  be  statistically  significant  predictors  of  harassment.  These  are  one  pre-processing 
variable,  recency  of  abuse,  and  one  post-processing  variable,  abuse.  Together  they  explain 
49%  of  total  variation  (i.e.  56.0%).  Contingency  analysis  reveals  that  the  more  recent  the 
abuse  and  the  higher  the  level  reporting  post-processing  abuse,  the  greater  the  likelihood 
of  being  harassed. 

These  findings  indicate  that  three  pre-processing  variables  (recency  of  abuse,  monthly 
income  and  seriousness  of  disagreements),  and  one  post-processing  variable  (abuse),  were 
entered  in  models  predicting  harassment  that  met  the  criterion  of  statistical  significance. 
Post-processing  abuse  was  a  statistically  significant  predictor  of  harassment  in  both  the 
female  mediation  and  female  lawyer  client  models. 

Conclusions 

•  Pre-processing  and  post-processing  variables  are  associated  with  harassment  among  female 
lawyer  and  mediation  clients. 

•  Among  recently  separated  women,  being  abused  and  harassed  often  go  together. 


' 
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COSTS 


Summary  of  findings  -  Costs 


Compared  with  female  lawyer  clients,  female  mediation  clients  spent  $820.00  less  in 
personal,  ancillary  costs  related  to  the  processing  of  their  separations. 

The  cost  of  a  resolution  in  the  Hamilton  Unified  Family  Court  is  $1,135. 

The  composite  cost  (court  processing  and  mediation)  of  a  resolution/agreement  for 
the  Hamilton  Unified  Family  Court  is  $1,401. 

The  cost  of  a  resolution  in  the  St.  Catharines,  Provincial  Division  -  Family  Matters 
court  is  $1,188. 

The  cost  of  a  resolution  in  the  St.  Catharines  General  Division  -  Family  Matters 
court  is  $2,428. 

The  cost  of  a  court-based  mediation  file  is  $1,782. 


- 


I 
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-Esrscaal  Cosis 

Information  on  two  kinds  of  costs,  personal  and  public  (court)  was  collected.  Table 
16  describes  how  personal  costs  vary  across  males  and  females  in  the  comparison  sample 
and  females  in  the  mediation  and  lawyer  samples.  This  Table  shows  that  the  number  of 
months  from  the  first  meeting  with  lawyers  to  settlement  of  one  or  more  issues  was  shorter 
for  female  lawyer  clients  than  for  female  mediation  clients  (11.6  vs  13.6  months).  This 
period  was  over  four  months  longer  for  males  than  for  females  (18.0  vs  13.6  months). 

For  clients  in  all  four  samples,  the  average  number  of  visits  to  their  lawyers  was 
approximately  the  same  (10).  The  average  number  of  telephone  calls  made  to  their  lawyers 
was  higher  for  females  in  the  mediation  than  in  the  lawyer  sample.  On  the  average,  they 
made  six  more  calls  than  did  lawyer  clients.  Males  and  females  differed  by  an  average  of 
two  calls  (17  vs  15). 

The  median  cost  of  retaining  a  lawyer  was  not  significantly  different  for  female  clients 
in  the  lawyer  and  mediation  samples  (S4,250,00.  vs  $4,000.00).  Males  however,  paid  an 
average  of  $1,000  more  than  females  ($5,000.00  vs  $4,000.00). 

The  ancillary  costs  of  separating  include  such  things  as  child  care,  parking,  paying  for 
meals,  unpaid  time  off  from  work  and  travel  costs.  These  lawyer-related  ancillary  costs  are 
quite  a  bit  higher  for  females  in  the  lawyer  sample.  Actually,  they  are  almost  six  times 
higher  ($300.00  vs  $1,770.00).  Ancillary  costs  for  males  are  over  six  times  higher  than  they 
are  for  females. 

For  females  in  the  mediation  sample,  the  ancillary  costs  of  mediation  are 
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Table  16  Personal  Costs  Associated  with  Processing  Separation,  by  Process  and  Sex 


Personal 
•  costs  * 

Samples 

Females 

Comparison 

Mediation 

Lawyer 

Males 

Females 

LAWYER  COSTS 

1.  Number  of  months  between  first 
meeting  with  lawyer  and  settlement 
of  one  or  more  issues  (Q45) 

13.6 

11.6 

18.0 

13.6 

2.  Number  of  telephone  calls 
to  lawyers  (046) 

23.0 

16.6 

17.0 

15.0 

3.  Number  of  visits  to  lawyer  (Q46) 

10.2 

10.6 

10.5 

10.6 

4.  Account  paid  to  lawyer  (Q54) 

$4,250 

$4,000 

$5,000 

$4,000 

5.  Ancillary  costs  associated  with 
lawyer  negotiations  (Q56) 

$300 

$1,770 

$1,600 

$250 

MEDIATOR  COSTS 

6.  Number  of  months  between 
first  meeting  with  mediator  and 
settlement  of  one  or 
more  issues  (Q18) 

4.3 

— 

4.1 

43 

7.  Number  of  mediation  sessions 
attended  (Q19) 

6.6 

— 

6.0 

6.5 

8.  Ancillary  costs  associated 
with  mediation  (Q27) 

$  400 

— 

$  350 

$325 

*  Medians  are  reported  for  items  1,2,3  and  8,  and  means  are  reported  for  the  other  items. 
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$400.00.  They  attended  6.6  mediation  sessions  and,  on  the  average,  4 3  months  elapsed 
between  attendance  at  their  first  mediation  session  and  settling  one  or  more  issues. 

As  indicated  earlier,  female  mediation  clients  also  retained  lawyers.  When  their  cost 
is  added  to  the  ancillary  lawyer  and  mediation  costs,  the  total  personal  cost  averaged  out 
to  $4,950.00.  The  comparable  figure  for  lawyer  clients  is  $5,770.00.  Lawyer  clients  then, 
paid  $820.00  more  than  female  mediation  clients,  notwithstanding  the  fact  that  almost  58 
per  cent  of  the  latter  retained  lawyers  privately. 

Public  (court)  costs 

The  total  operating  1992-1993  budgets  for  the  Unified  Family  Court  (Hamilton)  and 
the  St.  Catharine’s  Courts  were  $1.25  million  and  $2.4  million  respectively.  Operating 
budgets  do  not  include  judicial  costs.  These  are  $1,740,154  (HUFC,  5  judges),  $367,125 
(General  Division  -  St.  Catharines,  3  judges)  and  $358,084  (Provincial  Division  -  St. 
Catharines,  13  judges).* 

Table  17  shows  that  five  HUFC  judges  sitting  for  3,151.2  hours  processed  6,610 
‘events’  such  as  first  sittings,  settlement  conferences  and  trials.  The  processes  included  in 
this  Table  begin  with  the  filing  of  an  answer  to  an  application.  Of  the  681  answers  filed 
cases,  over  half  (395  or  58.0%)  were  resolved  at  or  by  trial. 

Based  upon  the  recorded  observations  of  court  clerks  who  are  present  at  sittings  and 

HUFC,  175  days  @  4.5  hours  per  day  =  787 5  hours.  Multiplying  by  5  judges  =  3937  hours.  Multiplying 
by  $442.00  per  hour  yields  $1,740,154.  General  Division,  175  days  @  45  hours  per  day  =  7875  hours. 
Multiplying  by  3  judges  =  2362  hours.  Multiplying  by  $466.29  per  hour  yields  $1,101377-  As  these  judges  spend 
only  one-third  of  their  time  on  Family  Matters,  we  divide  by  3.  This  yields  $367,125.  Provincial  Division,  182 
days  @  45  hours  per  day  =  819  hours.  Multiplying  by  13  judges  =  1065  hours.  Multiplying  by  $336.23  per  hour 
yields  $358,084. 
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estimates  of  trial  coordinators,  we  derived  a  measure  of  the  sitting  time  per  case  for  each 
of  the  processes  (events)  listed  in  Table  17.  Thus  there  were  942  first  meetings,  each  one, 
on  the  average,  lasting  6  minutes.  Multiplying  942  by  6  yields  94.2  hours.  This  is  how  long 
it  took  to  process  the  942  first  meetings  that  were  presided  over  by  5  judges  during  1993. 
For  judges,  the  sitting  cost  per  hour  is  $442.00  *.  Multiplying  94.2  hours  by  $442.00  yields 
a  total  cost  for  first  meetings  of  $41,636.  The  942  first  meetings  were  all  settled  by  the  end 
of  the  year.  "  In  order  to  calculate  the  sitting  costs  for  the  different  processes  included  in 
Table  17,  we  took  the  ratio  of  resolutions  (n  =  943)  to  settlement  conferences  (n=  1,397)  and 
multiplied  the  total  cost  of  each  process  by  it.  Thus,  943  divided  by  1,397  yields  a  ratio  of 
.68.  The  total  cost  of  settlement  conferences  is  1,397  multiplied  by  a  sitting  time  of  30 
minutes  for  each  case.  This  yields  a  total  of  $308,737.  When  $308,737  is  multiplied  by  .69 
it  yields  a  figure  of  $209,941.  This  procedure  takes  into  account  both  settlements  (n  =  361) 
and  other  processes  associated  with  them  (e.g.  motions)  or  cases  generated  by  them  which 
are  dealt  with  by  processes  closer  to  trials  (e.g.  last  meetings).  The  cost  of  each  of  the 
processes  listed  (trials  excluded)  was  calculated  in  the  same  way. 

The  next  step  was  to  calculate  the  cost  of  resolutions  in  the  Hamilton  Unified  Family 
Court.  The  total  number  of  resolutions  (943)  divided  into  their  total  cost  ($1,070,184)  yields 
a  figure  of  $1,135.  This  is  the  cost  per  resolution  in  the  Unified  Family  Court. 


See  the  segment  on  costs  (public)  in  the  Measurement  section  for  a  description  of  the  way  in  which 
judicial  costs  are  calculated. 


The  total  actually  comes  to  943  resolutions.  We  do  not  know  where  the  extra  resolution  was  incorrectly 
recorded.  This  table  reproduces  the  information  on  settlements  that  was  provided  to  us  by  staff. 
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Table  17  Processing  Cases  by  Sitting  Costs  for  the  Hamilton 
Unified  Family  Court,  1993. 


Process  1 

# 

Resolved 

Sitting 
Time  per 
Case: 
Minutes 

Sitting 
Time  per 
year: 

Hours 

Sitting 

Costs 

Jotal  (Ss) 

Answers  filed 

681 

First  Meetings 

Total 

942 

6 

942 

$  44,636 

Settled_ 26 

Settlement  Conferences 

Total 

1.397 3 

30 

698.5 

$209,941 

Settled_ 361 

Administrative  Lists 

310 

4 

20.7 

$  6.221 

Last  Meetings 

Total 

186 

8 

24.8 

$  7.454 

Settled_ 43 

Settled  at  Assignment 
Court 

46 

30 

23.0 

S  6.912 

Settled  before  Trial 4 

118 

Trials  Commenced 

395 

120 

790.0 

S349.180 

Settled  at  Trial 

60 

Settled  bv  Trial 

335 

Motions 

3.334 

27 

1.500 

$450,840 

TOTAL 

6,610 

943  5 

225 

3,1512 

$1,070,184  1 

1.  The  number  of  applications  filed  was  2870.  The  total  6,610  excludes  Answers  Filed  as  these  do  not  entail 
sitting  costs. 

2.  $442.00  per  hour 


3.  The  number  of  sessions  of  different  types  included  in  this  Table. (as  well  as  Tables  18  and  19)  could  not  all 
be  attributed  to  cases  that  were  settled  in  1993.  Therefore.,  we  estimated,  the  number  of  sessions  which  could 
be  attributed  to  cases  settled  in  this  year.  This  involved  making  an  assumption  (one  settlement  conference  would 
occur  for  each  settled  case)  and  a  calculation  (divide  the  total  number  of  cases  settled  --  943  --  by  the  total 
number  of  settlement  conferences  --  1*397).  The  resulting  figure,  0.68,  is  an  estimate  of  the  cost  of  settlement 
conferences  which  were  attributable  to  the  cases  settled.  The  same  procedure  was  applied  in  estimating  the  costs 
of  the  other  types  of  sessions  attributable  to  the  cases  settled. 

4.  “Settled  before  trial'  refers  to  cases  that  were  resolved  or  determined  sometime  before  the  case  was  set  down 
for  trial.  “Settled  at  trial’  refers  to  cases  that  were  resolved/determined  in  court  during  trial.  “Settled  by  trial* 
refers,  to  cases  that  were  resolved/determined  by  the  lawyers  for  the  parties  after  the  case  had  been  sef  down 
for  trial  and  immediately  prior  to  entering  the  court  to  try  the  case  —  Le.  "at  the  courtroom  door’. 

5.  943  resolutions,  but  only  942  first  meetings  were  recorded  by  court  staff. 
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The  same  procedures  were  applied  to  calculating  the  cost  per  resolution  in  the  two 
St.  Catharines’  courts,  Provincial  Division  (Table  18)  and  General  Division  (Table  19). 
Table  18  shows  that  the  total  sitting  costs  came  to  $123,556.  There  were  104  resolutions. 
Dividing  the  latter  into  the  former  yields  a  figure  of  $1,188.  This  is  the  cost  per  resolution 
in  the  Provincial  Division  court.  Table  19  shows  that  the  total  sitting  costs  came  to  $87,395. 
There  were  36  resolutions.  Dividing  the  latter  into  the  former  yields  a  figure  of  $2,428. 
This  is  the  cost  per  resolution  in  the  General  Division. 

Having  described  and  compared  the  cost  per  resolution  in  the  St.  Catharine’s  and 
Hamilton  Unified  Family  courts,  we  now  turn  our  attention  to  the  mediation  service  based 
in  the  latter  court.  For  the  fiscal  year  1992  -  1993,  the  total  operating  budget  was  $303,170 
($223,200  salary  dollars,  $35,700  in  employee  benefits  and  $44,200  ODOE).  One  important 
indicator  of  the  benefits  of  investing  $303,170  in  the  mediation  service  in  1992  is  the  number 
of  agreements  reached  by  couples  participating  in  mediation. 

Agreements  reached  by  couples  fall  into  two  groups,  full  and  partial.  As  their  names 
denote,  full  agreements  are  agreements  reached  by  couples  who  agree  that  all  issues  in 
contention  have  been  settled  to  their  mutual  satisfaction.  Partial  agreements  are  agreements 
reached  by  couples  who  agree  that  some  issues  in  contention  have  been  settled  to  their 
satisfaction.  From  a  cost  assessment  point  of  view,  the  major  difference  between  partial  and 
full  agreements  is  this:  partial  agreements  entail  additional  court  processing  costs,  full 
agreements  do  not. 
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Table  18  Processing  Cases  by  Sitting  Costs  for  the  Provincial  Division  -  Family 
Matters,  St,  Catharine’s  Court,  1993, 


Process  1 

# 

Resolved 

Sitting 
Time  per 
Case: 
Minutes 

Sitting 
Time  per 
year: 

Hours 

Sitting 

Costs 

Total 

(Ss)2 

Applications 

104 

5 

150.0 

$  2,918 

Adjournments 

1921 

12 

3842 

S  7,762 

Pre-trial  hearings 

Total 

104 

42 

72.8 

$  24,514 

Settled 

27 

Motions 

317 

14 

74.0 

$  1,495 

Trials 

Total 

77 

201 

258.0 

S  86,867 

Settled 

77 

TOTAL 

4,221 

104 

274 

939 

$123,556  | 

1.  In  1993,  1802  applications  were  filed.  The  ratio  of  applications  to  the  resolutions  was 
.06  -  i.e.,  104-r  1,802.  The  total  cost  of  each  type  of  session  was  multiplied  by  .06. 


2.  S336.73  per  hour 


Table  19  Processing  Cases  by  Sitting  Cost  for  the  General  Division  - 
Family  Matters,  St  Catharine’s  Court,  1993. 
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Process 

#* 

Resolved 

Sitting 

time 

per  case: 
minutes 

Sitting  time 
per  year: 
hours 

Sitting 

costs: 

total 

Adjournments1  2 

132 

15 

33 

J  1,538 

Pre-trials 

36 

44.0 

77.0 

$12^07 

Motions 

45  (long) 

60.0 

45.0 

$  7,134 

45  (short) 

30.0 

22.5 

$  3,567 

Trials 

12 

675 

135.0 

$62,949 

Total 

592 

36 

375.8 

%  87395  j 

1.  These  are  estimates  based  on  a  randomly  selected  4  week  observational  period. 

2.  These  refer  to  adjournments  by  judges.  The  ratio  was  calculated  by  dividing  the  number 
of  cases  settled,  36,  by  the  number  of  pre-trials,  105  (36  -r  105).  This  yields  a  multiplier  of 
.03.  The  total  cost  of  each  type  of  session  was  multiplied  by  .03. 
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During  1992,  the  mediation  service  had  301  referrals.  Seventeen  of  these  couples  (one 
or  other  of  them)  could  not  be  contacted.  The  remainder  (284  couples)  were  processed 
(intake)  by  the  mediation  service.  Of  these,  121  proceeded  to  mediation,  163  did  not 
proceed  to  mediation. 

The  121  mediated  cases  were  concluded  by  full  agreements  in  37  (31%)  of  the  cases, 
and  by  partial  agreements  in  49  (40%)  of  the  cases.  The  remaining  35  (29%)  cases  were 
ones  in  which  no  agreement  was  reached. '  Following  a  discussion  with  mediation  service 
mediators  and  court’s  administration  staff,  the  49  partial  agreements  were  assessed  at  20 
percent  of  the  court  cost  per  resolution.  Following  a  discussion  with  the  mediation  service 
mediators,  the  15  partial  settlements  were  assessed  at  20%  of  the  court  cost  per  settlement. 
The  rationale  here  was  that  some  considerable  progress  towards  reaching  an  agreement  had 
been  made.  Therefore,  these  cases  would  be  resolved  fairly  quickly  when  they  reached  the 
court.  The  35  no  agreement  cases  would  be  assessed  at  50  percent  of  the  court  cost  per 
resolution.  The  rationale  here  was  that  some  progress  had  been  made  towards  reaching  an 
agreement  and  that  this  would  halve  the  time  needed  to  resolve  them  in  court.  In  addition, 
the  163  cases  that  were  screened  out  after  an  average  of  2.5  intake  sessions  were  assessed 
at  7  percent  of  the  court  cost  per  resolution.  The  rationale  here  was  that  the  court 
processing  of  these  cases  would  be  facilitated  by  the  fact  that  issues  had  been  narrowed,  wife 
abuse  had  been  identified  and  education  and  legal  information  had  been  provided  during 

Of  the  60  couples  who  entered  but  did  not  complete  mediation,  28  (47%)  reached  a  partial  agreement 
(i.e.  an  agreement  on  one  or  more,  but  not  all  issues  in  contention).  None  reached  a  full  agreement  (i.e. 
agreement  on  all  issues  in  contention).  Of  the  61  couples  who  completed  mediation,  58  (95%)  reached  an 
agreement.  Of  these,  21  reached  a  partial  agreement  and  37  reached  a  full  agreement.  Overall,  86  (71%)  of 
the  121  couples  in  mediation  reached  either  a  full  or  partial  agreement. 
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attendance  at  Family  Law  Legal  Education  seminars. 

Using  the  cost  assessment  percentages  identified  here,  the  49  partial  agreements  were 
converted  into  39  full  agreements,  and  the  35  no  agreement  cases  were  converted  into  17.5 
full  agreements,  and  the  163  intake  interviews  were  converted  in  12  full  agreements.  When 
these  are  added  to  the  37  full  agreements,  we  arrive  at  the  figure  of  105.5  full  agreements. 
Dividing  the  total  number  of  agreements  (105.5)  into  the  total  (1992)  cost  of  the  mediation 
service  ($303,170)  yields  a  cost  per  mediation  file  of  $2,873.  The  remaining  178.5  (screened 
out)  cases  (105.5  +  178.5  =  284),  were  assessed  the  full  cost  of  a  court  resolution  ($1,137). 
Multiplying  the  number  of  cases  by  the  cost  per  resolution  (178.5  X  $1,137)  yields  a  figure 
of  $202,955.  Adding  the  cost  of  105.5  mediated  files  (cases)  ($303,100)  and  178.5  court 
resolutions  ($202,955)  yields  a  total  mediation/court  cost  of  $506,055.  ’  Dividing  this  figure 
by  the  number  of  cases  referred  to  mediation  (284)  yields  a  composite  average  cost  of 
$1,782  per  mediation  file  for  the  mediation  service.  Had  all  284  cases  referred  to  mediation 
been  processed  in  court  (HUFC),  the  cost  per  resolution  would  have  been  $322,908  (284 
X  $1,135).  The  difference  in  the  total  cost  between  the  "mediation/court"  and  "court -only" 
routes  to  a  settlement  is  $183,097  ($506,005  -  $322,908). 

Having  calculated  the  cost  per  mediation  file  and  the  cost  per  court  resolution,  the 


The  total  cost  of  the  court  based  mediation  service  is  a  function  of  the  ratio  of  non-mediated  (intake 
interviews  only)  to  mediated  cases.  Clearly,  the  higher  the  ratio  of  the  former  to  the  latter,  the  lower  the  cost 
per  mediation  file.  In  the  present  study,  the  ratio  of  the  former  to  the  latter  (163:121)  was  0.74.  In  percentage 
terms,  121  mediated  cases  represents  43.0  percent  of  all  (n  «=  284)  cases.  The  total  cost  of  custody /access 
mediation  is  $1,792.  Had  the  percentage  of  mediated  cases  been  only  20  percent,  the  total  cost  of  custody/access 
for  the  57  cases  (approximately  20%)  would  have  decreased  to  $1^19.  On  the  other  hand,  had  the  percentage 
of  mediated  cases  ben  as  high  as  80  percent  (n  =  227),  the  total  cost  of  custody/access  mediation  would  have 
increased  to  $2,224.  The  screening  process  implemented  in  this  study  (Le.  screening  for  wife  abuse  and  power 
imbalances)  probably  increased  the  ratio  of  non-mediated  to  mediated  cases,  but  we  cannot  tell  by  how  much 
compared  with  other  court  based  mediation  services.  A  review  of  the  extant  literature  reveals  no  findings 
relating  this  ratio  in  other  court  based  mediation  services. 
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next  and  final  step  involves  calculating  the  combined  or  composite  cost  of  the  37  full 
(mediated)  agreements  and  the  943  court  resolutions.  '  This  was  done  by  adding  the 
agreements  and  resolutions  (37  +  943  =  980)  and  then  dividing  the  result  into  the  total  cost 
of  the  mediated  cases  and  the  court  processed  cases  ($303,170  +  $1,070,184  =  $1,373,354), 
Dividing  $1373354  by  980  yields  a  composite  H.U.F.C.  cost  of  $1,401.  ’* * 

In  interpreting  these  findings,  it  is  relevant  to  note  that  the  issues  being  mediated 
were  among  the  most  difficult  to  settle.  Thus,  while  the  highest  proportion  of  clients  in  both 
the  lawyer  and  mediation  samples  expected  to  have  to  go  to  court  to  litigate  the  issue  of 
child  support  (44%),  a  markedly  higher  proportion  of  female  mediation  clients  reported 
serious/very  serious  disagreements  over  this  issue  (83.7%  vs  69.4%).  Moreover, 
approximately  one-third  of  the  121  cases  that  were  mediated  involved  couples  who  had 
already  tried  ,  and  failed,  to  resolve  issues  through  lawyer  negotiations  and  the  court 
process. 

Finally,  if  court  based  mediation  is  viewed  not  as  a  cost-saving  process,  but  as  a 
programme  designed  to  protect  separating  women  from  abuse  by  their  ex-partners,  and  to 
facilitate  reaching  fair  and  durable  agreements,  then  its  cost  to  the  public  can  be  viewed  as 
the  cost  of  achieving  these  socially  desirable  ends. 


The  943  court  resolutions  include  the  163  non-mediated  cases  and  the  84  partial  agreements  and  ’some 
progress  made"  cases  (37  +  163  +  84  =  284  mediation  cases). 

•  • 

Note  that  this  cost  varies  directly  with  the  ratio  of  mediation  referrals  to  applications  in  the  court.  As 
this  ratio  increases,  so  will  the  composite  cost  of  agreements/resolutions  in  the  Hamilton  Unified  Family  Court 
or,  indeed,  any  other  certified  family  court  with  a  court  based  mediation  service.  The  ratio  we  report  (284:943) 
is  for  the  year  1993.  We  do  not  know  whether,  or  by  how  much,  this  ratio  and  therefore  the  composite  cost  of 
agreements/resolutions,  changes  from  year  to  year.  For  this  reason,  inter-court  comparisons  based  on  1993  data 
are  valid  only  for  that  year. 
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Conclusions 

•  The  cost  per  case  resolution  varies  across  courts. 

•  Mediated/court  resolutions  are  more  costly  than  HUFC  and  Provincial  Division,  court 
only  resolutions. 

•  The  relative  cost  of  a  mediation  file  will  be  higher  in  court  based  mediation  services  with 
a  high  ratio  of  mediated  to  non-mediated  (i.e.  screened  out  at  intake)  cases,  and  lower  in 
court  based  mediation  services  with  a  lower  ratio  of  the  former  to  the  latter. 

•  The  relative  cost  of  a  resolution  in  a  unified  family  court  with  a  mediation  service  will  be 
higher  than  the  cost  of  a  resolution  in  a  Provincial  Division  (Family  Matters)  court  without 
a  mediation  service,  and  lower  than  a  General  Division  (Family  Matters)  court  without  a 


mediation  service. 
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LIMITATIONS 

Along  with  its  technical  merits  (e.g.  longitudinal  design,  high  questionnaire 
completion  rates,  multivariate  statistical  analyses),  its  uniqueness  ~  it  is  probably  the  only 
completed  longitudinal  comparative  study  of  family  mediation  and  lawyer  negotiations  in 
which  spousal  abuse,  power  imbalances  and  income-relevant  outcomes  are  included  as 
variables  --  its  practicality  -  it  includes  details  on  how  the  pilot  mediation  service  was 
implemented  -  and  its  policy  relevance,  this  study  also  has  a  number  of  limitations.  These 
are  discussed  under  the  headings  of  research  design,  generalization,  outcomes  and  process. 

Research  Design 

From  a  technical  point  of  view,  the  ideal  research  design  is  a  true  experimental  one 
in  which  subjects  are  randomly  assigned  to  interventions.  This  helps  ensure  that  the 
experimentally  induced  interventions,  and  only  the  experimentally  induced  interventions, 
were  responsible  for  any  differences  in  outcome  that  were  measured.  In  the  mediation  pilot 
study,  the  "interventions"  were  mediation  and  lawyer  negotiations.  However,  as  clients  (for 
sound  ethical  reasons)  were  not  randomly  assigned  to  them,  we  cannot  be  certain  that 
differences  between  these  processes,  and  only  these  differences,  account  for  the  findings  we 
described.  As  our  "quasi"  field-experimental  design  called  for  the  self-selection  of  clients 
to  mediation  or  lawyer  negotiations  (i.e.  non-random  assignment  of  clients  to  interventions), 
we  could  not  eliminate  influences  other  than  those  associated  with  these  two  interventions 
via  the  random  assignment  procedure.  Instead,  we  did  the  next  best  thing. 
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Following  a  review  of  the  relevant  theoretical  and  research  literature,  we  identified 
a  number  of  factors  which,  independently  of  mediation  or  lawyer  negotiations  might 
influence  the  outcomes  we  were  studying  (e.g.  income  differences  between  mediation  and 
legal  aid  lawyer  clients).  Then  we  measured  (statistically)  their  impact  on  these  outcomes 
(e.g.  post-processing  abuse),  relative  to  the  impact  of  mediation  and  lawyer  negotiations. 
The  limitation  associated  with  relying  on  statistical  procedures  is  that  they  can  only  assess 
the  relative  impact  of  those  non-intervention  variables  which  we  had  identified  and  entered 
into  the  analyses.  Non-intervention  factors  which  may  have  an  even  stronger  impact  on 
outcomes,  but  which  were  unknown  to  us,  and  therefore  not  included  in  the  statistical 
analyses,  may  have  had  an  even  stronger  impact  on  outcomes  than  the  ones  we  did  include. 
This  possibility  cannot  be  excluded  because  our  research  design  was  not  a  true  experimental 
one. 

Here  it  is  relevant  to  note  that  readers  who  make  up  alternative  lists  of  other  factors 
that  they  believe  have  a  strong  impact  on  the  outcomes  we  studied  are  subject  to  the  same 
limitation:  there  is  a  practical  limit  to  the  number  of  factors  that  can  be  included  in 
statistical  analyses,  and  the  factors  they  did  not  include  could  be  identified  by  others  as 
those  which  are  likely  to  have  an  even  greater  impact  on  the  outcomes  being  studied. 

Generalization 

The  random  assignment  of  separating  clients  to  mediation  or  lawyer  negotiations 
would  have  increased  the  internal  validity  of  this  study.  It  would  not,  however,  have 
influenced  its  external  validity.  The  external  validity  of  this  study  is  a  function  of  the 


154 


appropriateness  of  the  generalizations  that  are  made.  Thus,  a  laboratory  study  in  which 
volunteer  university  students  are  randomly  assigned  to  "married/separating/mediation"  and 
"married/  separating/lawyer  negotiation"  groups,  where  "post-separation  abuse"  is  measured 
via  a  pencil  and  paper  test  immediately  after  the  completion  of  the  third  and  last  mediation 
or  negotiation,  has  high  internal  validity  but  low  external  validity.  Its  low  external  validity 
is  due  to  the  fact  that  the  results  cannot  validly  (or  reliably)  be  applied  to  post-separation 
abuse  among  actual  separating  couples  using  one  or  other  of  these  conflict  resolution 
procedures.  However,  the  external  validity  of  the  study  would  be  markedly  increased  if  the 
findings  were  generalized  to  other  university  student  volunteers  participating  in  the  same 
experiment  conducted  by  other  researchers  in  other  universities. 

A  significant  limitation  of  this  study  is  that  appropriate  generalizations  cannot  be 
made  to  either  mediation  or  lawyer  negotiations  having  to  do  with  settling  conflicts 
associated  with  marital  separations.  Only  when  they  are  qualified  do  they  become  more 
appropriate. 

The  family  mediation  process  we  compared  with  lawyer  negotiations  was  offered  as 
part  of  a  publicly  funded,  court-based  mediation  service.  Moreover,  because  it  was  a  pilot 
project  that  attended  to  concerns  central  to  women  (e.g.  abuse,  power  imbalances),  the 
mediation  process  was  changed  in  a  number  of  ways.  For  example,  clients  attended  a  legal 
education  seminar,  they  were  screened  for  abuse  and  capacity  to  mediate,  and 
comprehensive  mediation  was  included.  The  findings  of  this  study  are  most  appropriately 
general izable  to  mediation  services  and  processes  which  most  closely  resemble  the  mediation 
pilot  project  implemented  in  this  study. 
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As  described  here,  the  family  mediation  process  was  being  compared  with 
negotiations  conducted  by  lawyers  on  behalf  of  separating  clients  who  had  obtained  Legal 
Aid  (Family)  certificates.  The  legal  aid  service  is  publicly  funded.  Members  of  lower 
income  groups  are  over-represented  among  those  who  receive  Family  certificates.  Family 
lawyer  lawyers  who,  for  one  reason  or  another,  cannot  earn  what  they  regard  as  an  adequate 
income  by  only  representing  clients  who  have  retained  them  privately,  are  probably  over¬ 
represented  among  lawyers  who  represent  recipients  of  Family  Certificates.  For  the  lawyer, 
representing  a  legal  aid  client  involves  negotiating  under  a  relatively  severe  set  of  time  and 
fee  constraints.  In  St.  Catharines  and  Hamilton,  the  hourly  fee  paid  to  lawyers  of  legal  aid 
clients  is  approximately  half  the  fee  they  (and  other  lawyers)  charge  their  privately  retained 
clients  (an  average  of  $145.00  per  hour).  Moreover,  caps  or  ceilings  are  placed  on  the 
amount  of  time  (hours)  lawyers  can  bill  without  obtaining  permission  to  exceed  them. 
Under  these  conditions,  an  adequate  economic  return  on  their  time  and  expertise  can  best 
be  ensured  by  working  towards  a  high  client  turnover  rate.  This  is  achieved  by  processing 
the  highest  number  of  agreements  in  the  shortest  possible  time.  For  these  reasons,  the 
findings  of  this  study  can  only  be  approximately  generalized  to  lawyer  negotiations 
conducted  by  lawyers  representing  recipients  of  Legal  Aid  (Family)  certificates. 

Recipients  of  Family  certificates  included  both  male  and  female  partners.  Male  and 
female  partners  also  participated  in  mediation.  However,  because  of  the  disproportionate 
presence  of  females  in  the  lawyer  (legal  aid)  sample  —  female  applicants  outnumber  male 
applicants  by  3  to  1  —  male  and  female  partners  who  participated  in  mediation  were  not 
compared  with  males  and  females  whose  lawyers  negotiated  on  their  behalf.  Instead, 
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females  who  participated  in  mediation  were  compared  with  females  whose  lawyers 
negotiated  for  them.  Hence,  the  finding  in  this  study  (power  imbalances  excluded)  can  only 
be  approximately  generalized  to  separating  males  and/or  females  who  participate  in  one  or 
other  of  these  marital  conflict  resolution  processes. 

Qmgginfcs 

In  the  methods  segment,  a  distinction  was  made  between  agreements  and  resolutions. 
The  findings  of  this  study  are  limited  to  agreements.  Evidence  bearing  on  resolutions  was 
meagre  and  unreliable.  Hence,  it  was  not  included.  One  reason  for  this  may  be  the 
relatively  short  (12  month)  post-processing  period  set  for  measuring  the  impact  of  mediation 
and  lawyer  negotiations.  Resolutions,  as  well  as  other  outcomes  (e.g.  relitigation  or 
additional  lawyer  negotiations)  may  require  a  longer  (5  year)  post-processing  observation 
period  in  order  for  them  to  show  up  as  reliably  measured  outcomes.  The  findings  of  this 
study  can,  in  other  words,  only  be  approximately  generalized  to  outcomes  occurring  within 
12  months  of  the  completion  of  mediation  or  lawyer  negotiations. 

ITrceis 

As  it  was  originally  formulated,  the  research  design  called  for  videotaping  a  randomly 
selected  number  of  mediation  sessions  which  varied  by  mediator,  sex  of  client  and  issues  in 
contention.  These  videotapes  were  to  be  used  as  the  source  of  data  for  the  ethnographic 
study  of  the  mediation  process  itself.  Variations  in  process,  we  hypothesized,  would  be 
linked  with  variations  in  the  outcomes  of  mediation.  However,  a  number  of  mediation 
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clients  expressed  reservations  about  being  videotaped.  For  this  reason  we  did  not  videotape 
any  mediation  sessions.  The  absence  of  process  data  means  that  we  cannot  provide 
evidence  linking  the  mediation  process  with  the  outcomes  of  mediation.  This  is  another 
limitation  of  the  study. 


158 


SUMMARY  OF  MAJOR  FINDINGS 


Summary  of  findings  -  client  choices 


♦  Compared  with  clients  in  the  lawyer  sample,  a  significantly  higher  proportion  of 
clients  in  the  mediation  sample  were  participating  in  a  process  that  they  believed  was 
the  "best  way"  for  them  to  settle  issues  associated  with  their  separation  (65.9%  vs 

48.4%). 


Compared  with  mediation  clients,  a  significantly  higher  proportion  of  clients  in  the 
lawyer  sample  were  participating  in  process  that  they  believed  was  the  "worst  way" 
for  them  to  settle  issues  associated  with  their  separation  (28.1%  vs  1.2%). 


Compared  with  lawyer  clients,  a  significantly  higher  proportion  of  choices  made  by 
mediation  clients  were  more  informed  choices  (100%  vs  44.0%). 


Compared  with  clients  who  chose  mediation,  clients  who  chose  lawyer  negotiations 
were  poorer,  less  educated,  were  separated  for  a  longer  period  of  time  and  were 
more  recently  abused  by  their  partners. 


Summary  of  Findings  -  pre-processing  abuse 


Over  one-third  (37.6%)  of  clients  in  the  total  sample  report  being  the  victims  of  non¬ 
conflict-instigated  (NCI)  physical  hurting  by  their  partners  at  some  time  during  their 
9  year  (average)  relationship. 


Over  two-thirds  (69.6%)  of  clients  in  the  total  sample  (n  =  361)  report  being  the 
victims  of  non-conflict-instigated  (NCI)  emotional  abuse,  and  almost  two-thirds 
(65.6%)  report  being  the  victims  of  non-conflict  instigated  (NCI)  verbal  abuse  at 
some  time  during  their  9  year  (average)  relationship. 


Compared  with  clients  of  lawyers,  a  higher  proportion  of  mediation  clients  report 
being  the  victims  of  non-conflict  instigated  (NCI)  physical  abuse  (17.5%  vs  11.3%), 
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emotional  abuse  (75.0%  vs  64.2%)  and  verbal  abuse  {125%  vs  585%). 


Compared  with  clients  of  mediators,  a  higher  proportion  of  lawyer  clients  report 
being  the  victims  of  non-conflict  instigated  (NCI)  abuse  during  the  last  six  months 
prior  to  separating  (69.8%  vs  42 5%). 


Approximately  equal  proportions  of  male  and  female  partners  admit  engaging  in 
conflict-instigated  (CTS)  abuse  (99  wives  for  every  100  husbands). 


Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners 
report  being  the  victim  of  non-conflict  instigated  (NCI)  physical,  emotional  or  verbal 
abuse  (56.7%  vs  36.7%). 


Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners 
report  being  physically  hurt,  intentionally  (NCI),  by  their  partners  during  their  9  year 
(average)  relationship  (41.5%  vs  22.0%). 


Compared  with  male  partners,  a  significantly  higher  proportion  of  female  partners 
cite  non-conflict  instigated  (NCI)  physical  or  emotional  abuse  as  a  major  reason  for 
separating  (61.0%  vs  31.4%). 

For  every  29  husbands  who  report  being  the  victims  of  non-conflict  instigated  (NCI) 
abuse  during  the  last  six  months  prior  to  separating,  100  wives  do  so. 

For  every  23  husbands  who  report  being  physically  hurt  (CTS)  by  their  wives,  100 
wives  report  being  physically  hurt  by  their  husbands. 

Monthly  income,  sex  (male)  and  partner’s  use  of  drugs  or  alcohol  as  a  major  reason 
for  separating  and  poor  communication  are  statistically  significant  predictors  of  non- 
conflict  instigated  (NCI)  abuse  between  partners. 

Level  of  education  (no  post-secondary  education)  and  partner’s  use  of  drugs  or 
alcohol  as  a  major  reason  for  separating  are  statistically  significant  predictors  of 
conflict  instigated  abuse. 
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Summary  of  Findings  -  Post-processing  abuse 

•  Over  40%  of  females  in  the  lawyer  and  mediation  samples  report  being  emotionally 
and  verbally  abused  (NCI)  by  their  ex-partners  during  the  12  months  following  the 
processing  of  their  separations 


Approximately  6%  of  females  in  both  samples  report  being  physically  abused,  and 
about  8%  report  being  intentionally  hurt  (NCI)  by  their  ex-partners  during  the  12 
months  following  the  legal  processing  of  their  separations. 


The  difference  in  the  amount  of  post-processing  abuse  (emotional,  verbal  and 
physical  NCI  abuse)  reported  by  clients  of  lawyers  and  mediators  is  not  statistically 
significant. 


Mediation  clients  report  greater  post-processing  decreases  in  verbal  and  emotional 
(NCI)  abuse  than  clients  of  lawyers  (31.2%  vs  13.7%). 


Six  variables  (completing  an  affidavit  with  hurtful  content,  level  of  education,  being 
abused  during  the  last  six  months  prior  to  separation,  monthly  income,  length  of 
separation,  partner’s  use  of  drugs  or  alcohol  prior  to  separation)  account  for  a 
substantial  part  of  the  variation  (38%)  in  post-processing  abuse  (NCI)  among  female 
lawyer  clients. 


Statistically  significant  predictors  of  post-processing  (NCI)  abuse  are  completing  an 
affidavit  with  hurtful  content,  level  of  education  and  being  abused  during  the  last  six 
months  prior  to  separation. 


Completing  an  affidavit  with  hurtful  content  accounts  for  more  of  the  total  variation 
in  post-processing  (NCI)  abuse  among  female  lawyer  clients  than  the  other  two 
statistically  significant  predictors  (level  of  education  and  recency  of  abuse). 


Summary  of  Findings  -  Power  imbalances 

•  Female  mediation  clients  report  that  25.6%  of  the  decisions  made  in  9  different  areas 
(e.g.  money,  employment,  sex,  children,  friends)  were  made  by  them,  23.2%  by  their 
partners  and  513%  were  jointly  made. 
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Female  clients  of  lawyers  report  that  29.9%  of  the  decisions  made  in  9  different  areas 
(e.g.  money,  employment,  sex,  children,  friends)  were  made  by  them,  28.9%  by  their 
partners  and  412%  were  jointly  made. 

Compared  with  female  clients,  a  higher  proportion  of  males  report  that  decisions  in 
the  9  areas  were  jointly  made  (61.4%  vs  45.4%). 

Approximately  equal  proportions  of  male  and  female  clients  report  being  able  to 
stand  up  for  themselves  T>etter"  than  their  partners  (38.6%  vs  35.9%),  "as  well  as" 
their  partners  (43.9%  vs  38.5%)  and  "less  well  than"  their  partners  (17.5%  vs  25.6%). 

Approximately  equal  proportions  of  male  and  female  clients  report  having  received 
an  undergraduate  or  graduate  education  (38.6%  vs  37.2%). 


Summary  pf.  findings  -  Settlement  of  issues 


Among  females  in  the  mediation  sample,  the  highest  proportion  (69.2%)  want  the 
issue  of  access  settled. 

Among  females  in  the  lawyer  sample,  the  highest  proportion  (63.7%)  want  the  issue 
of  child  support  settled. 

Compared  with  females  in  the  lawyer  sample,  a  higher  proportion  of  females  in  the 
mediation  sample  report  very  serious/serious  disagreements  over  the  issue  of  child 
support  (83.7%  vs  69.4%)  prior  to  commencing  the  legal  processing  of  their 
separations. 


The  proportion  of  males  and  females  in  the  mediation  sample  who  brought  the  issues 
of  custody,  access,  and  property  division  to  mediation  were  not  significantly  different. 

Compared  with  other  issues,  the  highest  proportion  of  all  clients  (comparison  sample) 
(43.7%)  expected  to  have  to  litigate  the  issue  of  child  support. 

Compared  with  female  mediation  clients,  a  significantly  higher  proportion  of  males 
in  the  mediation  sample  reported  serious  disagreements  over  the  issue  of  child 
support  (83.7%  vs  63.6%)  and  custody  (813%  vs  64.5%). 

Compared  with  males  in  the  mediation  sample,  a  significantly  higher  proportion  of 
female  mediation  clients  expected  to  have  to  go  to  court  and  let  a  judge  settle  the 
issue  of  child  support  (45.9%  vs  28.9). 
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Compared  with  females  in  the  lawyer  sample,  females  in  the  mediation  sample 
reported  spending  twice  as  much  time  trying  to  settle  the  issues  of  custody  and  access 
(11  months  vs  5  months  and  12  months  vs  6  months  respectively),  and  less  time  trying 
to  settle  the  issues  of  child  support  (7  months  vs  12  months)  prior  to  commencing 
lawyer  negotiations. 

Compared  with  males  in  the  mediation  sample,  female  mediation  clients  reported 
spending  less  time  trying  to  settle  the  issue  of  access  (9.5  months  vs  13  months)  prior 
to  commencing  mediation. 

Compared  with  females  in  the  mediation  sample,  a  significantly  higher  proportion  of 
females  in  the  lawyer  sample  got  the  (sole)  fcustody  arrangement  they  wanted  (85.0% 
vs  67.2%). 

Compared  with  females  in  the  lawyer  sample,  a  higher  proportion  of  females  in  the 
mediation  sample  got  the  monthly  child  support  payments  they  wanted  (78.8%  vs 
67.6%). 


Summary  of  findings  -  Satisfaction 

•  Compared  with  female  mediation  clients,  females  lawyer  clients  report  much  higher 
resolution  rates  for  the  issues  of  child  support,  access  and  property  division. 

«  Among  female  lawyer  clients,  resolution  rates  are  greater  than  client  satisfaction  rates 
for  the  issues  of  child  support,  access  and  property  division,  while  the  satisfaction  rate 
exceeds  the  resolution  rate  for  custody. 


Among  female  mediation  clients,  the  satisfaction  rate  exceeds  the  resolution  rate  for 
all  four  issues. 

Settlement  rates  are  poor  predictors  of  satisfaction  rates  reported  by  female  clients 
of  lawyers  and  mediators. 

With  settlement  rates  held  constant,  female  mediation  clients  are  more  satisfied  with 
the  process  of  mediation  than  female  lawyer  clients  are  with  the  process  of  lawyer 
negotiations. 

Clients  in  both  the  lawyer  and  mediation  samples  had  retained  lawyers,  however, 
almost  three-quarters  (73.0%)  of  female  lawyer  clients  and  just  over  one-half  of 
female  mediation  clients  (53.4%)  report  being  satisfied  with  their  lawyers. 
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The  proportion  of  female  lawyer  clients  who  report  being  satisfied/dissatisfied  with 
their  lawyers  is  not  significantly  different  from  the  proportion  of  female  mediation 
clients  who  report  being  satisfied/dissatisfied  with  their  mediators  (64.0%  and  12.0% 
for  the  latter  and  73.0%  vs  16.0%  for  the  former). 

Compared  with  female  mediation  clients,  a  significantly  higher  proportion  of  female 
lawyer  clients  would  participate  in  the  lawyer  negotiation  process  again  if  they  had 
to  separate  again  (81.1%  vs  593%). 

Compared  with  males,  a  higher  proportion  of  females  would  participate  in  either 
mediation  or  lawyer  negotiations  again  (74.4%  vs  543%),  and  would  recommend  the 
process  they  participated  in  to  a  friend  who  was  separating  (70.9%  vs  57.1). 


Summary  of  findings  -  Compliance 

•  When  all  indicators  of  compliance  are  entered  into  a  scale  (compliance  scale),  there 
are  no  significant  differences  in  the  level  of  non-compliance  with  agreed-upon 
arrangements  reported  by  female  mediation  and  lawyer  clients. 

•  There  are  no  significant  differences  in  the  proportion  of  female  mediation  and  female 
lawyer  clients  who  reported  going  to  court  or  seeing  a  lawyer  again  because  of  their 
partner’s  non-compliance  with  agreed  upon  custody,  support,  access  or  property 
division  arrangements. 

•  Three  factors,  expecting  to  have  to  go  to  court  to  settle  the  issue  of  child  custody, 
abuse  prior  to  commencing  lawyer  negotiations,  and  harassment  following  the 
completion  of  lawyer  negotiations,  are  significantly  associated  with  non-compliance 
by  partners  of  female  lawyer  clients. 

•  The  model  including  seriousness  of  disagreements,  abuse  during  the  last  six  months 
prior  to  separation  and  post-processing  abuse  is  a  statistically  significant  predictor  of 
compliance  by  partners  of  female  mediation  clients. 

•  The  model  including  expecting  to  have  to  go  to  court  to  have  the  issues  of  property 
division  or  custody  settled,  seriousness  of  disagreements,  abuse  during  the  last  six 
months  prior  to  separation  and  post-processing  abuse  is  a  statistically  significant 
predictor  of  compliance  by  partners  of  female  lawyer  clients. 

•  Two  pre-processing  variables,  seriousness  of  disagreements  and  abuse  during  the  last 
6  months  prior  to  separation,  are  statistically  significant  predictors  of  compliance  by 
male  partners  of  female  mediation  and  lawyer  clients. 
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Summary  of  findings  -  Economic  condition 

•  Approximately  half  (47.6%)  of  all  males  and  females  in  the  comparison  sample 
report  being  "worse  or  much  worse  off"  economically  following  the  processing  of  their 
separations,  and  approximately  one-third  (33.6%)  report  being  better  off 
economically. 

•  Almost  28%  more  males  than  females  report  being  worse  off  economically  following 
the  processing  of  their  separations. 

•  Almost  27%  more  females  than  males  report  being  better  off  economically  following 
the  processing  of  their  separations. 

•  Compared  with  females  in  the  mediation  sample,  females  in  the  lawyer  sample  are 
worse  off  economically  prior  to  processing  and  report  a  greater  relative  improvement 
in  their  economic  condition  following  the  processing  of  their  separations. 


Summary  of  findings  -  Harassment 

•  Female  mediation  and  female  lawyer  clients  are  equally  likely  to  be  harassed  by  their 
partners  following  the  legal  processing  of  their  separations  (26.4%  vs  26.8%). 

•  Telling  the  children  rotten  things  about  me"  is  the  specific  partner-harassment 
mentioned  by  the  highest  proportions  of  female  clients  in  the  mediation  and  lawyer 
samples  (53.2%  and  50.0%)  and  by  males  in  the  comparison  sample  (44.6%  and 
513%). 

•  Pre-processing  and  post-processing  variables  are  associated  with  harassment  among 
female  lawyer  and  female  mediation  clients. 

•  Female  mediation  client  satisfaction  with  child  support  payments  is  strongly 
associated  with  being  harassed  by  their  ex-partners. 

•  Among  female  lawyer  clients,  abuse  is  most  strongly  associated  with  being  harassed 
by  their  ex-partners. 

•  Abuse  is  the  best  predictor  of  harassment  among  female  lawyer  clients. 


Summary  of  findings  -  Costs 


Compared  with  female  lawyer  clients,  female  mediation  clients  spent  $820.00  less  in 
personal,  ancillary  costs  related  to  the  processing  of  their  separations. 

The  cost  of  a  resolution  in  the  Hamilton  Unified  Family  Court  is  $1,135. 

The  composite  cost  (court  processing  and  mediation)  of  a  resolution/agreement  fro 
the  Hamilton  Unified  Family  Court  is  $1,401. 

The  cost  of  a  resolution  in  the  St.  Catharines,  Provincial  Division  -  Family  Matters 
court  is  $1,188. 

The  cost  of  a  resolution  in  the  St.  Catharines  General  Division  -  Family  Matters 
court  is  $2,428. 

The  cost  of  a  court-based  mediation  file  is  $1,782. 
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CONCLUSIONS 


Client  choices 


•  The  choices  of  mediation  clients  are  more  fully  informed  than  those  of  lawyer  clients. 

•  Lawyers  are  doing  a  poor  job  of  informing  their  clients  about  the  mediation  options 
open  to  them. 

•  Recency  of  abuse  influences  the  choice  of  marital  conflict  resolution  process. 


Pre-processing  abuse 

•  The  incidence  of  non-conflicted  wife  abuse  is  very  high  among  separating  wives,  with 
over  one  in  two  reporting  the  experience  of  being  physically,  emotionally  or  verbally 
abused  to  the  mediators  and  lawyers  who  process  their  separations. 

•  The  incidence  of  physical  abuse  is  high  among  partners  who  eventually  decide  to 
separate,  with  four  out  of  every  ten  wives  bringing  this  experience  with  them  to  the 
mediators  and  lawyers  who  process  their  separations. 

•  Two  types  of  partner  abuse  are  experienced  by  female  partners,  conflict-instigated 
and  non-conflict  or  control  instigated. 

•  Partner  symmetry  and  asymmetry  in  abuse  varies  with  the  way  in  which  abuse  is 
measured,  with  the  use  of  the  Conflict  Tactics  Scale  producing  symmetry  and  the  use 
of  non-conflict  (feminist)  measures  producing  an  asymmetrical  (males  more  abusive) 
pattern. 

•  The  use/abuse  of  drugs/alcohol  as  a  major  reason  for  separating  is  strongly 
associated  with  wife  abuse. 


Post-processing  abuse 

•  Mediation  makes  a  greater  contribution  towards  decreasing  post-processing  physical 
and  emotional  abuse  than  does  lawyer  negotiations. 
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Power  imbalances 

•  Males  and  females  in  the  mediation  sample  did  not  differ  significantly  with  respect 
to  power  imbalances  as  these  were  measured  in  this  study. 

•  Male  and  female  clients  of  lawyers  and  mediators  varied  with  respect  to  matters  over 
which  they  report  wielding  greater  decision  making  power,  but  overall,  they  did  not 
differ  significantly  with  respect  to  power  imbalances. 


Settlement  of  issues 

•  Compared  with  lawyers,  mediators  process  an  equal  or  higher  proportion  of  more 
contentious  issues. 

•  Females  in  the  lawyer  sample  are  more  successful  than  female  mediation  clients  in 
obtaining  the  child  custody  arrangement  (sole)  they  want. 

•  Females  in  the  mediation  sample  are  more  successful  than  female  lawyer  clients  in 
obtaining  the  child  support  payments  they  want. 

•  Compared  with  males,  females  participating  in  mediation  are  equally  effective  in 
obtaining  the  child  support  payments  they  wanted. 


Satisfaction 

•  Compared  with  the  level  of  satisfaction  expressed  by  mediation  clients  regarding  the 
mediation  of  custody,  lawyer  clients  are  more  satisfied  with  lawyer  negotiations 
dealing  with  this  issue. 

•  Mediation  and  lawyer  negotiations  dealing  with  the  issues  of  child  support,  custody 
and  access  are  associated  with  equally  high  levels  of  satisfaction  among  mediation 
and  lawyer  clients,  respectively. 

•  Settlement  rates  are  poor  predictors  of  satisfaction  rates  among  clients  of  lawyers  and 
mediators.. 

•  Mediation  clients  who  report  lower  settlement  rates  are  more  satisfied  with  the 
process  of  mediation  than  lawyer  clients,  who  report  higher  settlement  rates,  are  with 
the  process  of  lawyer  negotiations. 
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Compliance 

•  Lawyer  negotiations  and  mediation  are  equally  effective  in  preventing  partner  non- 
compliance  with  agreed-upon  arrangements  and  the  additional  costs  associated  with 
such  non-compliance. 

•  Factors  beyond  the  control  of  mediators  and  lawyers,  such  as  pre-processing  abuse 
and  seriousness  of  disagreements  over  issues,  are  partly  responsible  for  partner  non- 
compliance  problems. 


Economic  condition 

•  Compared  with  mediation  and  lawyer  negotiations,  economic  circumstances  prior  to 
processing  is  the  more  important  determinant  of  economic  circumstances  following 
processing. 


Harassment 

•  Pre-processing  and  post-processing  variables  are  associated  with  harassment  among 
female  lawyer  and  mediation  clients. 

•  Among  recently  separated  women,  being  abused  and  harassed  often  go  together. 


■Costs 


The  cost  per  case  resolution  varies  across  courts. 

Mediated/court  resolutions  are  more  costly  than  HUFC  and  Provincial  Division, 
court  only  resolutions. 

The  relative  cost  of  a  mediation  file  will  be  higher  in  court  based  mediation  services 
with  a  high  ratio  of  mediated  to  non-mediated  (i.e.  screened  out  at  intake)  cases,  and 
lower  in  court  based  mediation  services  with  a  lower  ratio  of  the  former  to  the  latter. 

The  relative  cost  of  a  resolution  in  a  unified  family  court  with  a  mediation  service 
will  be  higher  than  the  cost  of  a  resolution  in  a  Provincial  Division  (Family  Matters) 
court  without  a  mediation  service,  and  lower  than  a  General  Division  (Family 
Matters)  court  without  a  mediation  service. 
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General  Conclusions 

I.  Compared  with  lawyer  negotiations  and  court  processing  of  their  cases,  court  based 
mediation  and  court  processing  is  somewhat  more  costly  to  the  public. 

n.  In  comparison  with  lawyer  negotiations,  the  process  of  mediation  is  as  satisfying  to 
participants,  more  effective  in  enabling  participants,  especially  women,  to  obtain  the 
support  outcomes  they  want,  and  less  effective  in  enabling  them  to  obtain  the  custody 
outcomes  they  want. 

III.  Compared  with  lawyer  negotiations,  mediation  makes  a  greater  contribution  towards 
preventing  the  abuse  of  separated  women  by  their  ex-partners. 
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GLOSSARY  OF  TERMS 

•  Abuse  refers  to  physical,  emotional  or  verbal  abuse.  Hitting  is  an  example  of  physical 
abuse,  neglect  or  deliberate  silence  is  an  example  of  emotional  abuse  and  name -tailing  is 
an  example  of  verbal  abuse . 

•  Conflict-instigated  abuse  refers  to  physical,  verbal  or  emotional  abuse  as  it  is  measured 
by  the  Conflict  Tactics  Scales  (CTS).  The  CTS  yields  a  measure  of  Minor  Abuse  (items  1 
to  4,  page  38) 

•  Non-conflict  instigated  (NCI)  abuse  refers  to  physical,  emotional  or  verbal  abuse  as  it  is 
measured  by  questions  about  intentional  physical,  emotional  and  verbal  hurting  (see  items 
1  to  5,  pages  38=39) 

•  Conflict  Instigated  (CTS)  abuse  and  non-conflict  instigated  (NCI)  abuse  are  measured 
before  and  after  separating  husbands  and  wives  participated  in  mediation  ••• 

•  Conflict  Instigated  (CTS)  abuse  and  non-conflict  instigated  (NCI)  abuse  which  occurred 
prior  to  client  participation  in  mediation  or  lawyer  negotiations  is  referred  to  as  pre¬ 
processing  (CTS)  or  (NCI)  abuse, 

•  Pre-processing  abuse  refers  to  conflict  Instigated  (CTS)  and  non-conflict  instigated  (NCI) 
abuse  which  occurred  prior  to  client  participation  in  mediation  or  lawyer  negotiations. 

•  Post-processing  abuse  refers  to  conflict  Instigated  (CTS)  and  non-conflict  instigated  (NCI) 
abuse  which  occurred  after  client  had  completed  their  participation  in  mediation  or  lawyer 
negotiations. 

•  Total  (NCI)  Abuse  Index  is  derived  from  the  three  questions  included  in  Table  8  -  i.e. 
abuse  as  a  major  reason  for  separating,  recency  of  abuse,  abused  ever. 

•  Contingency  tables  and  correlation  matrices  are  used  to  determine  the  strength  of 
association  between  two  or  more  variables. 

•  Regression  analysis  is  used  to  determine  how  well  a  set  of  variables  predicts  a  specified 
outcome  (e.g.  how  well  income,  education,  duration  of  separation,  frequency  of  pre¬ 
processing  abuse  predict  the  frequency  of  post-processing  abuse), 

•  Tests  of  statistical  significance  are  used  to  determine  the  role  that  chance  plays  in 
accounting  for  our  findings  about  the  strength  of  association  or  prediction.  By  convention, 
the  finding  of  a  difference  between  observed  and  expected  frequencies  (contingency 
analysis),  or  a  coefficient  (correlation  and  regressions)  of  a  particular  value,  is  accepted  as 
being  statistically  significant  if  it  could  be  expected  to  occur  fewer  than  five  time  in  a 
hundred  .  This  is  expressed  as  p<.05  . 
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Appendix  2: 


CONSENT  TO  PARTICIPATE  IN  RESEARCH 


■BsaEszEsxs  Help  us  improve  the  justice  system 

When  families  separate,  they  can  solve  their  disputes  In  three  ways: 

*  The  lawyers  can  help  the  family  reach  a  settlement  out  of  court 

*  A  mediator  can  be  asked  to  help  the  parties  reach  their  own  agreement 

*  The  dispute  can  go  for  a  trial  before  a  Judge 

The  Ministry  of  the  Attorney  General  wants  to  find  out  what  you  liked  and  did  not  like  about  the  way  you 
handled  your  dispute.  We  want  to  collect  this  information  to  assist  couples  in  the  future  make  the  best  use 
of  the  justice  system  .  and  to  assist  us  with  the  proper  administration  of  justice 

wey.yrvrrffmr-va  You  will  be  asked  to  fill  out  three  questionnaires 

You  and  your  ex-spouse  or  partner  will  be  asked  questions  about  you  and  your  family,  as  well  as  your 
feelings  about  the  process.  The  questionnaires  will  take  about  half  an  hour  each. 

*  The  first  will  be  at  the  beginning  of  the  process 

*  The  second  will  be  shortly  after  you  have  started 

*  The  third  will  be  a  year  later  to  find  out  how  the  arrangements  are  working  out 

We  want  to  make  the  resuits  of  this  Important  study  public,  but  our  study  will  not  disclose  personal 
information.  Any  identification  of  the  information  with  individuals  will  be  destroyed  at  the  end  of  the  study. 

MsgaaBsaaBc  Who  to  contact  for  more  information 

Shin  Imai  or  Mark  Leach,  Counsel.  Ministry  of  the  Attorney  General 
720  Bay  Street,  7th  floor,  Toronto  M5G  2K1  (416)  326-4680 

wmsssasssset  Consent 


I. _ _ _ ,  agree  to  participate  In  the  research  study  on 

family  disputes,  based  on  the  following: 

*  the  study  will  be  carried  out  as  described  above 

*  the  .information  collected  will  be  used  for  research 

*  I  am  free  to  withdraw  from  part  or  ail  of  the  study  at  any  time 

*  the  Ministry  will  take  all  reasonable  steps  to  ensure  that  personal  information  is  only  disclosed  to  other 
people  involved  in  research 

*  I  agree  that  I  will  not  attempt  to  get  access  to  or  use  any  information  that  other  people  (including  my  ex¬ 
spouse  or  partner)  are  providing  for  the  study 


Signature 


Signed  at  the  City  of 


in  the  lYovince  of  Ontario  this  day  of 


,199  . 


APPENDIX  3 


ABUSE  SCREENING  INSTRUMENT 


INTAKE 

39.  Couples  who  are  separating  settle  differences  about  property,  financial 
support,  custody  of  children,  access  to  children  in  different  ways.  THESE 
INCLUDE  THE  FIVE  WAYS  LISTED  EELOW.  Which  of  these  would  be  best  for  you? 
Answer  by  circling  the  number  indicating  your  choice. 

On  our  Own  -  Face-to-Face  . . 1 

Mediator /Face-to-Face  Meetings  .  •  2 

Mediator/Separate  Meetings  .  .  .  3 

Lawyer  Plus  Some  Face-to-Face  Meetings  .........  4 

Lawyer /Separate  Meetings  .  . . . . 5 


"Give  reasons  why  this  choice  is  best  FOR  YOU:" 


40.  Which  of  these  five  ways  of  settling  differences  with  your  ex-partner 
would  be  WORST  for  you?  (Circle  number  of  the  appropriate  line) 


On  our  own /Face -To- Face  Meetings  .....  .  .  .  1 

Mediator/Face-to-Face  Meetings  ...  2 

Mediator/Separate  Meetings  ..........  3 

Lawyer/Some  Face-To-Face  Meetings  ...........  4 

Lawyer/Separate  Meetings  .  .  .....  5 


"Give  reasons  why  this  choice  is  worst  FOR  YOU: 

41.  Listed  below  are  a  number  of  statements  about  how  couples  who  are  married 
or  who  live  together  as  man  and  wife,  make  decisions  about  various  things. 
For  each  of  these  statements,  please  indicate  who  made  the  decision  in 
your  relationship  by  circling  the  appropriate  numbered  response. 

(a)  Most  of  the  decisions  about  how  the  money  was  to  be  spent  were  made 


by  (circle  one) 

Me  . .  1 

My  ex-partner  . . 2 

Both  of  us  . . 3 

Not  applicable . 4 

(b)  Most  of  the  decisions  about  family  vacations  were  made  by 

Me  . .  1 

Myex-partner  .  2 

Both  of  us  . . 3 

Notapplicable  .  4 

(c)  Decisions  about  my  employment  were  made  by 

Me .  1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable  . . < 
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42. 


(d)  Most  decisions  about  moving  from  one  place  or  home  to  another  were 


made  by 

He . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 

(e)  Decisions  about  whether  to  have  children  or  not  were  made  by 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Neither  (accidental)  .  4 

Not  applicable . 5 

(f)  Decisions  about  how  many  children  we  should  have  were  made  by 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 


(g)  Decisions  about  the  religious  education  of  our  children  were  made  by 


Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 

(h)  Who  decided  who  your  friends  were 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 

(i)  The  decision  to  separate  was  made  by 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 

(j)  Most  decisions  about  intimate  6exual  matters  between  us  were  made  by 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 

(k)  Most  decisions  about  the  children's  schooling  were  made  by 

Me . 1 

My  ex-partner  . 2 

Both  of  us . 3 

Not  applicable . 4 


No  matter  how  well  a  couple  get  along,  there  are  times  when  they  disagree, 
get  annoyed  with  the  other  person,  or  just  have  spats  or  fights  because 
they're  in  a  bad  mood  or  tired  or  for  some  other  reason.  They  also  use 
many  different  ways  of  trying  to  settle  their  differences.  I'm  going  to 
read  some  things  that  you  and  your  (spouse/partner)  might  do  when  you  have 
an  argument.  I  would  like  you  to  tell  me  how  often  you  have  done  these 
during  THE  6  MONTHS  BEFORE  YOUR  SEPARATION.  Read  each  statement.  Circle 
the  answer  for  Self  and  Partner. 

1  =  Very  Often  means  One  or  more  times  a  DAY 

2  =  Often  means  One  or  more  times  a  WEEK 
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3  =  Sometimes 

4  =  Infrequently 

5  =  Never 

CR  =  Can't  Remember 


ONS  _ 

(check  if  applicable) 


1.  Discussed  the  issue 
calmly. 

2.  Told  your  partner  how 
upset  you  were. 

3.  Gave  in  because  your 
partner  was  right. 

4.  Stomped  out  of  the 
room/house /yard . 

5.  Cried. 

6.  Threatened  to  hit  or 
throw  something  at 
him/her/you . 

7.  Threw/smashed/hit 

or  kicked  something. 

8.  Pushed,  Grabbed,  or 
shoved  him/her/you. 

9.  Slapped  him/her/you. 

10.  Hit  or  tried  to  hit 
him/her/you  with 
something . 

11.  Choked  him/her/you. 

12.  Threatened  him/her/you 


means  One  or  more  times  a  MONTH 

means  One  or  more  times  in  PAST  6  MONTHS 

means  Never  during  PAST  6  MONTHS 

ONS  . . =  Brief  Relationship 

DURING  THE  6  MONTHS  BEFORE  YOUR  SEPARATION 


SELF 

One  or  more  times: 

Day  Wk.  Mo.  6  Mos.  Never 


PARTNER 
One  or  more  times: 

Day  Wk.  Mo.  6  Mos.  Never 


with  a  knife 

or 

gun . 

1  2 

3 

4 

5 

1  2 

3 

4 

5 

13. 

Used  a  knife 

or 

fired  a  gun. 

1  2 

3 

4 

5 

1  2 

3 

4 

5 

14  . 

Did  any  kind 

of 

abuse 

occur  that 

was 

not 

covered? 

Answer  below. 
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15.  43. 


If,  during  the  6  MONTHS  BEFORE  YOU  SEPARATED,  you  did  physically, 
emotionally  or  verbally  hurt  your  partner,  which  of  the  following 


reasons  applies  to  most  of  these  incidents? 

Defending  myself  .  1 

Because  he/she  hurt  me . 2 

Other  (what?)  . .  .  3 


44.  Sometimes  physical,  emotional  or  verbal  hurting  occurs  even  when  there 
is  no  conflict  going  on.  For  example,  it  may  occur  "out-of-the-blue" , 
or  because  this  is  how  your  ex-partner  reacts  to  things  you  do/or  don't 
do,  or  say,  how  you  dress,  spend  your  time,  do  chores  etc.,  or  simply 
because  of  being  in  a  bad  mood  or  angry.  Have  you  experienced  physical, 
emotional  or  verbal  hurting  by  your  ex-partner  for  any  reason  not 
connected  with  an  on-going  conflict  during  the  6  MONTHS  BEFORE  YOU 


SEPARATED? 

Yes  . . . 1 

No . . . 2 


45.  Has  your  ex-partner  physically  hurt  you  intentionally  for  any  reason, 
ever? 

1 
2 

Comment : 


Yes 

No 


46.  Have  things  between  you  and  your  ex-partner  changed  since  you  separated? 


Yes  . 1 

No . 2 

Normal  separation  .  ...  3 

If  Yes,  how? 

Better  .  .....  1 

Worse  . 2 


47. 


At  the  present  time  are  you  or  your  children  afraid  of  your  ex-partner? 

Yes  No 


Me 

Child ( ren ) 


1 

1 


2 

2 


48. 


Have  you  experienced  physical,  emotional 
partner  SINCE  YOU  SEPARATED? 


Physical 

Emotional 

Verbal 


or  verbal  abuse  by  your 

Yes  No 

1 
1 
1 


ex- 


2 

2 

2 


THANK  YOU 
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APPENDIX  4 


Table  A.  Alpha  Coefficients  for  Scales 


Scale 

Items 

# 

Coefficient* 

Hassles 

7 

items 

.81 

Abuse 

4 

items 

.68 

Abuse  1 

4 

items 

.  64 

Other  Outcomes  -  Mediator 

10 

items 

.84 

Mediator  Satisfaction 

4 

items 

.92 

Mediator’s  Role 

4 

items 

.73 

Lawyer  Satisfaction 

4 

items 

.79 

Other  Outcomes  -  Lawyer 

10 

items 

.77 

Lawyer  Role 

4 

items 

.61 

Power-Control  Imbalance 

11 

items 

.  61 

Compliance 

16 

items 

.  57 

"k 


Scales  with  coefficients  of  less  than  .60  were  not  used  in  any 
of  the  statistical  analyses. 


Table  B  Percent  Correct  Predictions  and  Statistically  Significant 
Predictors  of  Choice  of  Lawyer  or  Mediator  by  Clients  in 
the  Total,  Wives  and  Husbands  Samples. 


PREDICTOR 

VARIABLES  (set) 

PREDICTED  OUTCOMES 

SAMPLE  1  " 

Correct 

Predictions 

Specified 
Predictors  2 

Sig. 

Choice  of  Lawyer 

Total 

71.9 

LVLEDUC 

.008 

or  Mediator 

(205) 

DUROFSEP 

SEX  (male) 

.008 

.001 

Choice  of  Lawyer 

Wives 

69.9 

MONTHINC 

.02 

or  Mediator 

(175) 

LVLEDUC 

.03 

Choice  of  Lawyer 

Husbands 

70.3 

MONTHINC 

or  Mediator 

(74) 

DUROFSEP 

.002 

.04 

1.  Only  clients  who  answered  all  of  the  questions  relating  to  the 
variables  entered  in  the  model  are  included  in  these  analyses 


2.  LVLEDUC  =  level  of  education 

DUROFSEP  =  duration  of  separation 
MONTHINC  =  monthly  income 


Table  C:  Choice  of  Lawyer  or  Mediator  by  Spousal  Abuse  for  Total, 
Wives  and  Husbands  Samples. 


Dependent 

Variables 

Sample 

n 

Independent 

Variables 

Chi 

Square 

df 

Sig  1 

Choice  of 
lawyer 
or  Mediator 

Total 

331 

Serious 

Abuse 

(CTS) 

.76 

1 

ns 

308 

Minor 

Abuse 

(CTS) 

.81 

1 

ns 

331 

Intentional 
Hurt  -  Ever 

7.71 

1 

**  * 

358 

Total  (NCI) 
Abuse  Index  2 

12 . 62 

1 

**★ 

323 

Recent 
Abuse  3 

16.82 

1 

*  *  * 

Wives 

224 

Recent 

Abuse 

3.85 

1 

★ 

Husbands 

96 

Recent 

Abuse 

5.0 

1 

* 

1.  ns=  not 

significant, 

*  p< 

:.01,  ***p< . 001 

• 

2.  The  Total  Abuse  Index 

(NCI)  is  made 

up  of 

these 

items 

physical,  emotional  or  verbal  hurting  during  the  six  months 
prior  to  separation  for  any  reason  not  connected  with  an  on¬ 
going  conflict,  ex-partner  intentionally  hurt  you,  ever?,  ex¬ 
partners  abuse  as  a  major  reason  for  separating. 

3.  This  refers  to  the  first  item  included  in  the  Total  Abuse 
Index,  abuse  experienced  during  the  last  six  months  prior  to 
separating . 


TABLE  D:  PREDICTORS  OF  NON-CONFLICT  RELATED  ABUSE  AND  CONFLICT-IMPLICATED 
ABUSE  AMONG  SEPARATING  SPOUSES. 


Predicted 

Outcomes 

Sample  n 

Predictor  Variables  (set) 

Correct  Specific1  Sig. 

Predictions  Predictors 

% 

Physically  hurt 

Total 

67.1 

MONTHINC 

.02 

by  partner,  ever. 

361 

SEX (MALE) 

.05 

MRPDAP 

.001 

Hurt,  last  6 

Total 

64.9 

CHOICE 

.006 

months  prior  to 

361 

SEX (MALE) 

.007 

separation 

Total 

Total 

69.2 

MONTHINC 

.02 

Abuse  2  Index 

361 

SEX (MALE) 

.  001 

MRPDAP 

.005 

MRVPC 

.  001 

CTS  (Minor) 

Total 

64.7 

MRPDAP 

.02 

Abuse 

361 

LVLEDDIC 

.  05 

CTS  (Minor) 

Wives 

64.0 

MRPDAP 

.  02 

Abuse 

231 

LVLEDDIC 

.04 

CTS  (Minor) 

Husbands 

70.5 

MRPDAP 

.03 

Abuse 

129 

1 


MONTH INC 
MRP DAP 

CHOICE 

MRVPC 

LVLEDDIC 


(monthly  income,  all  sources) 

(ex-partners  use  of  alcohol  or  drugs  as  a  major 
reason  for  separating) 

(choice  of  lawyer  or  mediator) 

(poor  communication  as  a  major  reason  for  separating) 
(level  of  education) 
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See  Table  8  for  the  items  included  in  this  index. 


Table  E  Correlations  Among  Selected  Variables,  Mediation  Sample  (Females),  (n  =  77). 
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P 

0 

7 

8 

A 

B 

U 

s 

E 

1 

E 

F 

F 

C 

H 

S 

P 

T 

E 

F 

Y 

C 

U 

S 

XI 

X2 

X3 

X4 

X5 

X6 

X7 

X8 

XS 

X10 

Xll 

X12 

X13 

X14 

X15 

X16 

X17 

X18 

XI 

— 

38< 

-.07 

.04 

-.01 

.05 

-.06 

.06 

.02 

31* 

J31 

.17 

m 

•J02 

28 

ill 

.<*? 

.17 

X2 

-Jp 

— 

21 

.04 

-.27* 

-.07 

.04 

-.08 

.06 

-.43b 

-23 

.08 

.03 

-.18 

.03 

20 

.01 

X3 

-.07 

22 

— 

.19 

-32* 

-.16 

39f 

29 

.02 

-30 

-26 

.01 

-20 

-.13 

.02 

.10 

-.10 

-26 

X4 

.04 

.04 

.19 

— 

-23* 

-.14 

-.05 

-22 

.01 

.01 

-.03 

-26* 

.10 

-.05 

.02 

.09 

.05 

-.03 

X5 

.01 

-27* 

-32* 

-.24* 

— 

-.01 

-.06 

-.10 

.19 

.48° 

.17 

-.06 

-.15 

30* 

-.18 

-22* 

.11 

28* 

X6 

.05 

-.07 

-.15 

-.14 

.01 

— 

-27* 

-.04 

26 

29* 

.06 

.15 

.05 

.14 

28 

.01 

27 

.12 

X7 

.06 

.04 

39* 

.05 

-.06 

-26* 

— 

33b 

.11 

-.14 

.01 

.01 

-.10 

-.09 

-.07 

.06 

.03 

-.11 

XS 

.06 

-.08 

29 

22 

-.10 

-.04 

33b 

— 

.09 

-20 

.01 

.02 

-.09 

.03 

-33* 

.02 

.10 

-.17 

X9 

.02 

.06 

-.02 

.01 

.18 

-.07 

.11 

.09 

— 

37b 

-.06 

-.19 

.18 

.02 

-.03 

-.19 

.19 

.14 

X10 

32* 

-,44b 

-30 

.01 

.48° 

27 

-.14 

-20 

3gb 

— 

25 

.09 

-.17 

32* 

.14 

-.14 

.68* 

34* 

Xll 

-23 

-26 

.03 

.17 

29* 

.01 

.01 

-.06 

24 

— 

-.10 

.02 

.41b 

-.16 

-.09 

.18 

.17 

X12 

•r 

.08 

.01 

-26* 

-.06 

.14 

.01 

.02 

-.19 

-.09 

-.10 

— 

.14 

-20 

35* 

.17 

35 

-.14 

X13 

.05 

.03 

20 

.10 

-.15 

.05 

-.10 

-.09 

-.17 

.02 

.15 

.01 

-.07 

-.17 

-.10 

25 

.17 

X14 

-.02 

-.18 

-.13 

-.05 

-30* 

.14 

-.09 

.03 

.02 

33* 

.41b 

-20 

-.07 

— 

-.11 

-.05 

.07 

21 

XL5 

28 

.03 

-.02 

.02 

-.18 

29 

-.07 

-33* 

-.03 

.14 

-.16 

35* 

-.17 

-.11 

— 

30* 

34 

.09 

X16 

.01 

20 

.10 

-.09 

-.22* 

.01 

.06 

.02 

-.19 

-.14 

-.09 

.17 

-.10 

-.05 

30* 

— 

-.01 

.01 

X17 

.90c 

■J& 

-.10 

.06 

.11 

27 

-.03 

.10 

.19 

.68* 

.18 

36 

25 

.06 

34 

.02 

— 

.01 

X18 

I.. 

-.16 

.01 

-27 

.03 

28* 

.12 

-.11 

-.17 

.14 

34b 

.17 

-.14 

.17 

20 

.09 

.01 

xn 

— 

*p<.05  bpc.Ol  c  p<.001 


Variable  list 

XI  Mediator  satisfaction  X7  Level  of  education 

X2  Mediation  outcomes  XS  Monthly  income 

X3  Seriousness  of  disagreement  X9  Affidavit  hurt 
X4  Stand  up  for  self  X10  Conformity 

X5  Post-processing  abuse  Xll  Harassment 

X6  Recency  of  abuse  X12  Court  for  access 


X13  Court  for  property 
X14  Alcohol  / drug  problem 
X15  Economic  condition 
X16  Pre-processing  abuse 
X17  Want-get  child  support 
X18  Want-get  custody 


Tabic  F  Correlations  Among  Selected  Variables,  Lawyer  Sample  (Females),  (n  =  102). 
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X5 

X6 

X7 

X8 

X9 

X10 

Xll 

X12 

X13 

X14 

X15 

X16 

X17 

XI 

- 

-,42c 

-J3a 

.01 

.18 

.18 

.01 

.01 

22 

24* 

.14 

.17 

-.03 

.18 

.02 

24* 

34b 

X2 

-A2 

— 

-.61 

-.03 

-.14 

-.12 

-26* 

22 

-.07 

-.13 

-.24 

-.02 

-.01 

.07 

.12 

-.16 

-.03 

X3 

-33* 

-.01 

— 

-.10 

-23 

-29* 

24 

.09 

-34* 

-33 

-.09 

-.08 

-.01 

-.17 

.10 

-43b 

-.19 

X4 

.01 

-.03 

.10 

— 

.08 

.02 

.04 

.02 

.05 

-.14 

-.02 

-.18 

22 

-.14 

-.13 

-.01 

.03 

X5 

.19 

-.14 

-23 

.08 

— 

.18 

27b 

.10 

30* 

29* 

.60P 

.02 

.10 

.16 

-.12 

39c 

.15 

X6 

.19 

-.12 

-30* 

.02 

28a 

— 

.03 

-.06 

.01 

.06 

.08 

-.04 

-.01 

.01 

-.08 

21* 

.16 

X7 

.01 

-36* 

25 

.06 

27^ 

.04 

— 

37c 

-.16 

.09 

.18 

-09 

.02 

-.11 

-.07 

-.02 

-.16 

X8 

.01 

-22 

.09 

.03 

-.10 

-.07 

37c 

— 

-.06 

.14 

-.18 

.02 

.14 

-20* 

-.03 

-.03 

.01 

X9 

22 

-.07 

-34 

.06 

29® 

.01 

-.16 

-.06 

— 

24 

26* 

21 

-.02 

26* 

-.18 

28* 

31* 

X10 

24* 

-.13 

-33 

-.14 

29* 

.06 

.09 

.14 

24 

— 

35b 

-52° 

-.12 

.15 

-.14 

29* 

23 

Xll 

.14 

-24 

-.09 

-.03 

.09 

.18 

-.18 

26* 

35b 

— 

.01 

-.19 

22 

-.01 

33b 

.03 

X12 

.17 

-.03 

-.08 

-.18 

.02 

-.04 

-.09 

.02 

-21 

-52c 
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-.01 

.06 

.03 
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-.07 

X13 

-.04 

.01 
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22 

.10 

-.01 

.02 
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-.12 
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-yfi 

-.16 

.03 

27 

X14 

.18 

.07 

-.18 

-.14 

.16 

-.01 

-.11 

-21* 

26* 

.15 

22* 

-.06 

-30b 

— 

26* 

.12 

.12 

X15 

.02 

.13 

.11 

-.14 

.13 

-.08 

-.07 

-.03 

-.18 

-.14 

-.01 

.03 

-.16 

26b 

— 

-.11 

-.14 

X16 

24* 

-.16 

-43b 

.01 

.40° 

21* 

-.02 

-.03 

29* 

29* 

33b 

.14 

-.03 

.12 

-.11 

— 

.01 

xl7 

34b 

-.03 

-.19 

.03 

.15 

.16 

-.17 

.01 

31* 

23 

.03 

-.07 

27 

.12 

-.14 

-.01 

— 

X18 

38° 

-.14 

-.04 

.05 

.06 

-.04 

-24* 

.06 

.09 

.07 

.08 

-.01 

-.14 

.01 

.10 

-.07 

.01 

a  p < .05  bpc.Ol  c  p<. 001 


Variable  list 

XI  Lawyer  satisfaction  X7  Level  of  education 

X2  Negotiation  Outcomes  X8  Monthly  income 

X3  Seriousness  of  disagreement  X9  Affidavit  hurt 
X4  Stand  up  for  self  X10  Conformity 

X5  Post -processing  abuse  Xll  Harassment 

X6  Recency  of  abuse  X12  Court  for  access 


X13  Court  for  property 
X14  Alcohol/drug  problem 
X15  Economic  condition 
X16  Pre-processing  abuse 
X17  Want-get  child  support 
X18  Want-get  custody 


TABLE  G:  Ordinary  Least  Squares  Estimates  of  The  Effects  of  Pre¬ 
processing  and  Processing  Variables  on  Post-processing 
Abuse,  Females  ( n-9 1 ) 


R= .  62 

Predictor  Variable 

R2=.38 

b 

F=4 . 5 
Beta 

p< . 001 

F 

Affidavit  hurt 

.55 

.36 

.18 

9 . 2 

Level  of  education 

.30 

.31 

.11 

7.6 

Recency  of  abuse1 

.71 

.24 

.32 

4.9 

Monthly  income 

-.03 

-.03 

.  12 

0.08 

Length  of  separation 

-.07 

-.08 

.  10 

0.62 

Alcohol/drug  problems 

.47 

.19 

.28 

2 . 6 

See  partner2 

-.46 

-.12 

.08 

1.0 

Constant  -.47 

Abuse  by  partner  during  the  last  6  months  prior  to  separation 


2 


Frequency  of  face-to-face  contacts  with  partner 


TABLE  H:  Ordinary  Least  Squares  Estimates  of  the  Effects  of  Pre¬ 
processing  and  Post-processing  Variables  on  Compliance, 
Females,  Mediation  Sample  (n=27) 


R=.  63 

Predictor  Variable 

R2=.39 

b 

F=5 . 0 

Beta 

p<.  01 

F 

Recency  of  abuse 

2.18 

.64 

.59 

13.60 

Post-processing  abuse 

.61 

.39 

.30 

4.23 

Seriousness  of  dis¬ 
agreement 

.  14 

.32 

.08 

2.66 

Constant  2.18 

TABLE  I:  Ordinary  Least  Squares  Estimates  of  the  Effects  of  Pre¬ 
processing  and  Post-processing  Variables  on  Compliance, 
Females,  Lawyer  Sample  (n=31) 


R= .  7  0 

Predictor  Variable 

R2= .  4  9 
b 

F-2.9 

Beta 

p< .  05 

F 

Expect  court  for 

child  support 

2.35 

.50 

.96 

5.99 

Expect  court  for 

property  division 

-1.24 

-.24 

.96 

1.64 

Seriousness  of 

disagreements 

-  .17 

-.35 

.  10 

2.65 

Post-processing  abuse 

.20 

.11 

.  35 

.33 

Recency  of  abuse 

.28 

-.36 

1.65 

2.97 

Constant  2 . 9 


TABLE  J:  Ordinary  Least  Squares  Estimates  of  the  Effects  of  Pre¬ 
processing  and  Post-processing  Variables  on  Post¬ 
processing  Hassles,  Female,  Lawyer  clients  (n*=29) 


R=.  70 

Predictor  variable 

R2=. 50 
b 

F=5 . 97 
Beta 

p<. 001 

F 

Post-processing  abuse 

2.10 

.50 

.64 

10.67 

Monthly  income 

-3.11 

-.50 

.93 

11.20 

Seriousness  of  dis¬ 
agreements 

.07 

.07 

.  17 

.  18 

Compliance 

.24 

.11 

.36 

.44 

Constant  13.3 


TABLE  K:  Ordinary  Least  Squares  Estimates  of  the  Effects  of  Pre¬ 
processing  and  Post-processing  Variables  on  Post¬ 
processing  Hassles,  Female  Mediation  Clients  (n=22 ) 1 


R= .  74 

Predictor  Variables 

R2=.56 

b 

F=5.3 

Beta 

pc.  01 

F 

Compliance 

1.25 

.45 

.50 

6.23 

Monthly  income 

.91 

-.41 

.42 

4.70 

Pre-processing  abuse 

1.23 

.27 

.86 

2.01 

Seriousness  of  dis¬ 
agreements 

-.21 

-.17 

.24 

.75 

Constant  5.6 

i 


The  number  of  subjects  is  small  but  it  does  meet  the  criterion 
of  5  to  7  predictor  variables  for  each  subject 


(Attorn by  general 


